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STATEMENTS OF INTEREST OF AMICI ORGANIZATIONS 

Amici are California organizations dedicated to advancing and protecting the 

civil rights of persons with disabilities, fostering their integration into all aspects of 

society, and furthering their ability to live full and independent lives.  Amici 

include organizations with extensive experience and nationally recognized 

expertise in the interpretation of California and federal disability civil rights laws.  

As a result of their extensive and long-standing ties to the disability community 

throughout California, amici know through experience that broad protections 

against employment discrimination are critical to eliminating historical stereotypes, 

prejudices and the resulting discriminatory practices and policies that prevent 

Californians with disabilities from participating and contributing as equal members 

of the workforce of this state. 

Amicus American Association of People with Disabilities (“AAPD”) is a 

national non-profit non-partisan membership organization advocating for political 

and economic empowerment for the more than 56 million children and adults with 

disabilities in the U.S.  AAPD has a strong interest in full enforcement and 

implementation of the Americans with Disabilities Act (ADA). 

Amicus California Center For Law And The Deaf (“CalCLAD”) FILL IN 

Amicus Deaf Counseling, Advocacy And Referral Agency (“DCARA”) 

FILL IN 
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 Amicus Disability Rights Education and Defense Fund, Inc. (“DREDF”), 

based in Berkeley, California, is a national law and policy center dedicated to 

securing equal citizenship for Americans with disabilities.  DREDF is funded in 

part by the California State Bar Legal Services Trust Fund Program as a legal 

services Support Center.  DREDF pursues its mission through education, advocacy 

and law reform efforts, fighting to ensure that people with disabilities have the 

legal protections necessary to vindicate their right to be free from discrimination.  

DREDF is nationally recognized for its expertise in the interpretation of disability 

civil rights laws. 

 Amicus The Legal Aid Society – Employment Law Center (“The LAS-ELC”) 

is a public interest legal organization that advocates to improve the working lives of 

disadvantaged people.  Since 1970, The LAS-ELC has represented clients in cases 

covering a broad range of employment-related issues including discrimination on the 

basis of race, gender, age, disability, pregnancy, and national origin.  The LAS-ELC 

has represented, and continues to represent, clients faced with discrimination on the 

basis of their disabilities, including those with claims brought under the Americans 

with Disabilities Act (“ADA”) and the Fair Employment and Housing Act 

(“FEHA”).  The LAS-ELC has also filed amicus briefs in cases of importance to 

disabled persons.  Further, The LAS-ELC sponsored the Prudence Kay Poppink Act, 

passed by the California legislature in 2000, which clarified a number of the 

disability discrimination provisions in California’s FEHA.  The LAS-ELC has 
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particular expertise in the interpretation and application of state and federal disability 

nondiscrimination statutes, including their similarities and differences.   

 Amicus Training and Advocacy Support Center (TASC) of the National 

Association of Protection and Advocacy Systems (NAPAS) provides training and 

technical assistance to the nationwide network of protection and advocacy (P&A) 

agencies.  Located in all 50 states, the District of Columbia, Puerto Rico, and the 

federal territories, P&As are mandated under various federal statutes to provide legal 

representation and related advocacy services on behalf of all persons with disabilities 

in a variety of settings. The P&A system comprises the nation's largest provider of 

legally based advocacy services for persons with disabilities. 

Amicus The Western Law Center for Disability Rights (“WLCDR”) is a non-

profit organization that protects and enforces the civil rights of people with mental 

and physical disabilities.  Since 1975, the WLCDR has handled disability rights 

cases, including numerous employment, housing, and access cases under California 

and federal civil rights laws.  The WLCDR provides much needed assistance to 

persons with disabilities through litigation, mediation, education, and referrals to 

other public and private agencies. 



INTRODUCTION 

Plaintiffs, a class of deaf and hard of hearing UPS employees, prevailed at 

trial upon their claim that UPS’s across-the-board use of the federal Department of 

Transportation (DOT) hearing standard to screen out deaf drivers from jobs driving 

UPS delivery trucks not covered by the standards violates the Americans with 

Disabilities Act (ADA) and various California state laws, including the Fair 

Employment and Housing Act (FEHA). 

 UPS now challenges the District Court’s post-trial Judgment on various 

grounds, among them that its use of the DOT standard “is job-related and 

consistent with business necessity.”  42 U.S.C. § 12113(a).  In so doing, UPS 

ignores Congress’s purpose in carefully crafting the ADA’s business necessity 

defense:  to ensure that persons with disabilities are not excluded from 

employment opportunities unless they are actually unable to do the job.  UPS also 

ignores Congress’s concern that permitting use of unexamined across-the-board 

qualification standards on the pretext of promoting safety would in fact entrench 

blanket exclusions of entire classes of workers with disabilities, and its intent that 

such standards only be permitted where they provide an accurate measure of an 

applicant’s actual ability to do the job, including whether reasonable 

accommodations would make performance of essential job functions possible.  

 Further, UPS would have this Court essentially abrogate, in defiance of stare 

decisis, its prior holdings, in a case involving UPS’s use of the very same DOT 
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standard at issue here, that the business necessity defense is a stringent test, 

requiring a convincing showing demonstrating the correlation between any 

qualification standard and safe job performance and proving the difficulty of using 

less restrictive alternatives, and that the burden is squarely upon UPS to make this 

showing.  Morton v. United Parcel Service, Inc., 272 F.3d 1249 (9th Cir. 2001). 

 Here, the District Court correctly determined that UPS did not meet its 

burden of putting forth objective evidence that the blanket exclusion of all deaf 

drivers from non-DOT regulated driving positions meets the standards of § 

12113(a).  The District Court also correctly found that UPS did not meet its burden 

regarding its FEHA business necessity and safety defenses.  As such, the Court’s 

Judgment on these issues should be affirmed. 

STANDARD OF REVIEW 

Following a bench trial, the judge’s findings of fact are reviewed for clear 

error.  Lentini v. California Center for the Arts, Escondido, 370 F.3d 837, 843 (9th 

Cir. 2004) (citing Zivkovic v. S. Cal. Edison Co., 302 F.3d 1080, 1088 (9th Cir. 

2002).  “This standard is significantly deferential, and [the appellate court] will 

accept the lower court’s findings of fact unless [it] are left with the definite and firm 

conviction that a mistake has been committed.”  Id. (citations omitted).  

Accordingly, in this matter, the district court’s findings of fact regarding the 

purported risks posed by deaf drivers, and the ability of the defendant to evaluate 

deaf drivers, must be affirmed unless they are found to be clearly erroneous.   
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The district court’s conclusions of law following a bench trial are reviewed 

den novo.  Id.  Thus, the elements of the legal defenses asserted by the defendant 

UPS and ruled upon by the judge are reviewed de novo.  In conducting such a 

review, this Court has the benefit of its own opinion in Morton v. UPS, 272 F.3d 

1249 (9th Cir. 2001).  Indeed, Morton and its analysis of the business necessity 

defense under the ADA is the law of this Circuit.  See United States v. Lynch, 367 

F.3d 1148, 1158 (9th Cir. 2001).  CHECK LYNCH 

ARGUMENT 

The ADA’s business necessity defense was designed to provide a high 

degree of protection for applicants and employees with disabilities from pervasive 

biases against employing such persons, biases which often lurk in the employee 

selection process.  It reflects Congress’s concern that blanket exclusions of entire 

classes of persons with disabilities from particular types of jobs, based on the use 

of certain qualification standards, will not reflect the abilities of individual 

applicants, but rather stereotyped generalizations about the disabilities themselves.  

As such, and as this Court has already decided, the affirmative business necessity 

defense is a stringent one – one for which UPS, as the employer here, and not the 

class plaintiffs, bears the burden of proof.  Morton, 272 F.3d at 1262-63. 

 Under Morton, to succeed in justifying its discriminatory screening of 

plaintiffs with the DOT standard, UPS must show either that substantially all deaf 

drivers are less safe than hearing drivers, or that UPS has no means at its disposal 
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to evaluate whether deaf applicants for driving jobs meet its other safety standards 

and can drive its non-DOT regulated delivery vehicles safely.  The District Court 

properly found that UPS failed to meet either prong of this test.  After careful 

review, the Court found that none of UPS’s evidence – not its crash risk studies, its 

quantitative analysis, its “human factors study,” nor its “channel capacity” 

testimony – credibly established that substantially all deaf drivers are less safe than 

hearing ones.   

 [Insert short para re prong 2.]1 

 Finally, the Court properly found, for the same reasons described briefly 

above, that UPS did not meet its burden of proof on any of its FEHA affirmative 

defenses, including the “unqualified,” business necessity, and safety defenses.   

In sum, none of the District Court’s findings of fact supporting its legal 

conclusions are clear error.  Its decisions regarding UPS’s failure to prove its ADA 

and FEHA affirmative defenses therefore must be upheld. 

I. UPS HAS NOT MET THE STRINGENT STANDARD REQUIRED TO 
ASSERT THE ADA’S BUSINESS NECESSITY DEFENSE. 

 

                                                 
1  The district court properly rejected the defendant UPS’s assertion that plaintiffs 
Oloyede and Habib are not “qualified” for the non-DOT driving positions.  Both 
plaintiffs have acceptable driving records.  See CITES.  Additionally, during the 
relevant class period, plaintiff Oloyede was qualified under the relevant bargaining 
agreement to bid for a driving position.  CITES.  See also section __, infra.  These 
named plaintiffs, as well as additional deterred class members, may represent the 
class, and may seek the full range of remedies including injunctive relief.   
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Title I of the ADA, which regulate disability discrimination by private 

employers, defines “discrimination” to include, among other things the use of: 

qualification standards, employment tests or other selection 
criteria that screen out or tend to screen out an individual with a 
disability or a class of individuals with disabilities unless the 
standard, test or other selection criteria, as used by the covered 
entity, is shown to be job-related for the position in question 
and is consistent with business necessity. 

 
42 U.S.C. § 12112(b)(6) (emphasis added).2  Further, as reiterated in Title 

I’s “Defenses” section,  

[i]t may be a defense to a charge of discrimination under this 
Act that an alleged application of qualification standards, tests, 
or selection criteria that screen out or tend to screen out or 
otherwise deny a job or benefit to an individual with a disability 
has been shown to be job-related and consistent with business 
necessity, and such performance cannot be accomplished by 
reasonable accommodation. 

 
Id. at § 12113(a).  These “largely redundant” provisions of the ADA, Morton, 272 

F.3d at 1257 n.8 (9th Cir. 2001), create an affirmative “business necessity” defense 

for an employer’s use of a qualification standard as a screening device, where it is 

alleged such use discriminates against applicants or employees with disabilities. 

Title I, including the business necessity defense, was enacted at a time, 

ongoing still, in which “[f]ar too many citizens [were] effectively prevented from 

                                                 
2 “Qualification standards” include “the personal and professional attributes 
including the skill, experience, education, physical, medical, safety and other 
requirements established by a covered entity as requirements which an individual 
must meet in order to be eligible for the position held or desired.”  29 C.F.R. § 
1630.2(q). 
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fully participating in American society. . . . Too many disabled persons [were] locked 

out of the American workplace, excluded from jobs for which they [were] more than 

capable.”  135 Cong. Rec. S10792 (daily ed. Sept. 7, 1989) (statement of Sen. 

Biden).  “[S]tereotypes and misconceptions” about the abilities of workers with 

disabilities were pervasive, fostering a climate in which “the adoption or application 

of standards and criteria and practices and procedures based on thoughtlessness or 

indifference” was commonplace.  Senate Comm. on Labor and Human Resources, S. 

Rep. No. 116, 101st Cong., 1st Sess., at 6, 37 (1989) [hereinafter Senate Report]. 

 This was the case even though, many years earlier, Congress had passed the 

Rehabilitation Act of 1973 for the express purpose of “promot[ing] and 

expand[ing] employment opportunities in the public and private sectors for persons 

with disabilities.”  29 U.S.C. § 701(8).  As did the ADA years later, the 

Rehabilitation Act sought to change a world in which “[i]ndividuals with 

handicaps [were] all too often excluded from school and educational programs, 

barred from employment or [were] under-employed because of archaic attitudes 

and laws.”  Senate Comm. on Labor and Human Resources, S. Rep. 93-1297, 93d 

Cong., 2d Sess., at 32 (1974).  Perhaps because it only regulated federal agencies 

or other recipients of federal funding, however, through years after the Act’s 
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passage the income of workers with disabilities dropped sharply compared to that 

of other workers.3 

 The ADA responded, then, to what Congress described as a “compelling 

need to provide a clear and comprehensive national mandate” to eliminate 

discrimination against individuals with disabilities, in so doing ensuring full access 

to the American labor market.  Senate Report at 20; id. at 37 (“The ADA adopts a 

framework for employment selection procedures which is designed to ensure that 

persons with disabilities are not excluded from job opportunities unless they are 

actually unable to do the job.”) (emphasis added); id. at 20 (“[The] ADA’s vision 

is of an America where persons are judged by their abilities and not on the basis of 

their disabilities.”) (quoting National Council on Disability Chair Sandra Parrino). 

As the Supreme Court has recognized, in enacting the ADA Congress 

carefully balanced two competing objectives:  “prohibiting discrimination against 

individuals with disabilities” and “protecting others from significant health and 

safety risks.”  Bragdon v. Abbott, 524 U.S. 624, 649 (1998).4  In achieving this 

                                                 
3 House Comm. on Educ. and Labor, H.R. Rep. No. 485(II), 101st Cong., 2d Sess., 
at 32 (1990) (noting that in 1980 male workers with disabilities earned 23% less 
than those without disabilities, and female workers 30% less than others, but by 
1988 this had dropped to 36% and 38% less than workers without disabilities, 
respectively). 
4 See also 136 Cong. Rec. H2410, H2411 (daily ed. May 17, 1990) (statement of 
Rep. Gordon) (“[T]he Americans with Disabilities Act . . . balances the concerns 
and costs of business and the rights of the disabled.”); id. at H2438 (statement of 
Rep. Mineta) (“[T]he provisions of [the ADA] are modest and have been drafted to 
accommodate the concerns that have been raised by the business community; 
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delicate balance, Congress accorded special significance to governmental safety 

requirements.  See 42 U.S.C. § 12113(d) (permitting discrimination, in some 

instances, against persons with “infectious and communicable diseases,” as defined 

by federal department of Health and Human Services); id. at § 12114(c)(5) 

(deferring to standards promulgated by federal departments of Defense and 

Transportation, and Nuclear Regulatory Commission, regarding employee use of 

alcohol or illegal drugs); Senate Report at 27 (stating Senate Committee’s intent 

that applicants for jobs subject to DOT physical qualification standards satisfy 

those standards).5  The statute’s plain language, including its descriptions of 

                                                                                                                                                             
however, when all is said and done . . . we must now address the needs of disabled 
Americans.”). 
5 Nevertheless, Congress was clearly wary of employers’ resort to workplace safety 
rules constituting blanket exclusions of classes of persons with specific disabilities.  
See, e.g., Senate Report at 28, 29 (“[C]overed entities are required to make 
employment decisions based on facts applicable to individual applicants or 
employees, and not on the basis of presumptions as to what a class of individuals 
with disabilities can or cannot do.”); 136 Cong. Rec. H2632 (daily ed. May 22, 
1990) (statement of Rep. Owens) (noting that, except in rare situations, “[t]he 
ADA prohibits the use of a blanket rule excluding persons with certain 
disabilities”); see also Morton v. United Parcel Serv., Inc., 272 F.3d 1249, 1263 
(9th Cir. 2001) (“Congress intended to permit employer insistence upon across-the-
board qualification standards only if those standards ‘provide an accurate measure 
of an applicant’s actual ability to perform the job.’”); cf. School Bd. of Nassau 
County v. Arline, 480 U.S. 273, 287 (1987) (“[A]n individualized inquiry . . . is 
essential if [the Rehabilitation Act] is to achieve its goal of protecting handicapped 
individuals from deprivations based on prejudice, stereotypes, or unfounded 
fear.”); Mantolete v. Bolger, 767 F.2d 1416, __ (9th Cir. 1985) (“[A]n employer 
has a duty under the [Rehabilitation Act] to gather sufficient information from the 
applicant and from qualified experts as needed to determine what accommodations 
are necessary to enable the applicant to perform the job safely. . . . This involves, 
of course, a case-by-case analysis of the applicant and the particular job.”). 

  Page 8 



various types of discriminatory conduct and affirmative defenses to liability, such 

as the business necessity defense, advances both these co-existing interests. 

A. The Burden Is Squarely Upon UPS To Make A Showing That Its 
Use of the DOT Hearing Test Is Job-Related and Consistent with 
Business Necessity. 

 
 The District Court left it to UPS as part of its business necessity defense to 

show, if it could, that plaintiffs cannot drive safely because they have not passed 

the DOT hearing test.  Slip Op. at 39 & n.13.  Despite the ADA’s plain language, 

describing the business necessity test as a “Defense,” UPS and its amicus now 

insinuate that it is appellees’ burden to demonstrate that they are qualified to be 

UPS drivers and to show that, “‘to the extent that[] essential job functions 

implicate the safety of others, . . . [they] can perform those functions in a manner 

that will not endanger others.’”  UPS Brief at 27 (citing Gillen v. Fallon 

Ambulance Serv., Inc., 283 F.3d 11, 24 (1st Cir. 2002), and EEOC v. Amego, Inc., 

110 F.3d 135, 144 (1st Cir. 1997)); see also EEAC Brief at 8 (stating that, 

“‘[w]here . . . essential job functions necessarily implicate the safety of others, 

plaintiff must demonstrate that she can perform those functions in a way that does 

not endanger others’” and quoting Amego, 110 F.3d at 144). 

 UPS’s and EEAC’s citations to Amego and Gillen are apparently an attempt 

to reopen the debate over which party, plaintiff or defendant, bears the burden 

under the ADA of proving that use of an across-the-board qualification standard, 

such as the DOT hearing test, is necessary to ensure that employees perform 
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essential job functions safely.  See, e.g., Albertsons, Inc. v. Kirkingburg, 527 U.S. 

555, 578 (1999) (Thomas, J., concurring) (acknowledging government’s position 

that employer must justify use of DOT standards to screen out employees as 

business necessity, but noting that the standards “might also be relevant to the 

question whether [the employee] was a ‘qualified individual with a disability’” 

protected by the ADA); Bosket v. Long Island R.R., No. CV 00-7352-RJDMA, 

2004 WL 1305746, *8 & n.7 (E.D.N.Y. Jun. 4, 2004) (examining conflicting cases 

and deciding that “it is most sensible to address first whether the LIRR meets its 

burden of proof on its affirmative defense”).  

 This Court has already answered this question on more than one occasion; 

most recently, after examining the statutory language, holding that an employer 

may require disabled employees as well as others to meet an across-the-board 

qualification standard only “if it can establish the stringent elements of the business 

necessity defense.”  Morton, 272 F.3d at 1258 (emphasis added); see also Cripe v. 

City of San Jose, 261 F.3d 877, 890 (9th Cir. 2001).  Indeed, the Court in Morton 

held precisely that UPS must prove business necessity to justify its use of the DOT 

hearing test to screen out potential drivers who are deaf or hard of hearing.  

Morton, 272 F.3d at 1262-63. 

 This holding follows Congress’s explicit intent that under the ADA the 

burden of proving business necessity be placed on the employer.  The Senate 

Committee on Labor and Human Resources stated, in its report on the legislation, 
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that the burden of proof for the business necessity defense was to be construed “in 

the same manner in which parallel agency provisions are construed under Section 

504 of the Rehabilitation Act as of June 4, 1989.”  Senate Comm. on Labor and 

Human Resources, S. Rep. No. 116, 101st Cong., 1st Sess., at 38 (1989) 

[hereinafter Senate Report].  June 4, 1989, was the day before the Supreme Court 

issued its decision in Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989), 

which softened defendants’ burden of proof on the business necessity defense to 

Title VII liability.  Id. at 659-60; see also Griggs v. Duke Power Co., 401 U.S. 424, 

431 (1971) (articulating business necessity defense in Title VII case).  By 

referencing agency interpretations of Section 504 made prior to Wards Cove, the 

Committee indicated that the burden of proof in ADA cases should remain with 

employers.6  Similarly, the House Judiciary Committee stated that the employer 

must “demonstrate that . . . a facially neutral qualification standard . . . [with] 

discriminatory effect on persons with disabilities . . . is job related and required by 

business necessity,” and cited the “seminal” case under the Rehabilitation Act 

regarding the defense, Prewitt v. United States Postal Serv., 662 F.2d 292 (5th Cir. 

1981), which imposed the burden of proof on employers.  House Comm. on the 

                                                 
6 For example, the Department of Health and Human Services Section 504 
regulations, which “are of ‘particular significance’ in interpreting the 
Rehabilitation Act,” Chevron U.S.A., Inc. v. Echazabal, 536 U.S. 73, 82 n.4 
(2002), place the burden on the employer to show that an employment test is job-
related and consistent with business necessity.  45 C.F.R. pt. 84 app. A;  see also 
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Judiciary, H.R. Rep. No. 485(III), 101st Cong., 2d Sess., at 42 (1990); see also 

Bentivegna v. United States Dep’t of Labor, 694 F.2d 619, , 621-22 (9th Cir. 1982) 

(holding that Rehabilitation Act defendant has burden “of demonstrating that its 

job qualifications met” business necessity standard).7   

 Congress structured the evidentiary burdens at issue here in recognition that, 

although employers do have legitimate workplace safety concerns, the unsupported 

use of qualification standards or other selection procedures purportedly addressing 

such concerns may well entrench “stereotypes, discomfort, misconceptions, and 

unfounded fears about increased costs” preventing the employment of qualified 

persons with disabilities.  Senate Report at 37.  Further, use of standards resulting 

in blanket employment restrictions upon members of a class of persons with 

disabilities make it less likely that the employer will carefully consider (or, as in 

this case, consider at all) whether any individual member of the class could 

perform essential job functions safely if a reasonable accommodation is provided.  

See id. at 38 (emphasizing that business necessity standard is not met if reasonable 

                                                                                                                                                             
29 C.F.R. pt. 1630 app. A (EEOC guidance clarifying that under ADA regulation 
employer must demonstrate business necessity). 
7 Although the Civil Rights Act of 1991 overturned the Wards Cove decision 
regarding Title VII’s business necessity defense, the Act’s legislative history 
makes clear that no effect was intended on interpretations of the ADA.  See 137 
Cong. Rec. 15466 (daily ed. Oct. 30, 1991) (Statement of Sen. Harkin) (“Title VII 
and the ADA will be parallel to the same extent that Title VII and Section 504 
were parallel prior to Wards Cove.”); id. (explaining that Title I incorporates pre-
Wards Cove burden of proof analysis, relying on “Griggs-type of approach”). 
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accommodation can be provided); see also 42 U.S.C. 12113(a) (same); 29 C.F.R. 

pt. 1630 app A (same). 

 UPS’s proposal, placing the burden on the plaintiff to prove the necessity, 

and thus the legality, of applying a safety-related qualification standard also 

ignores the fact that it is the employer that is almost always more capable of 

bearing the costs of proof—after all, “[t]he employer has greater knowledge of the 

essentials of the job than does the . . . applicant.”  Prewitt, 662 F.2d at 308; see 

also NAACP v. Medical Center, Inc., 657 F.2d 1322, 1354 & n.24 (3d Cir. 1981) 

(stating, in Rehabilitation Act case, that “[i]n cases . . . where the justification for 

the differential rests on economic benefit, the company has peculiarly within its 

knowledge the means of proof” and quoting Shultz v. Wheaton Glass Co., 421 F.2d 

259, 267 (3d Cir. 1970)).  Placing the burden, and imposing the attendant costs, on 

the defendant employer also makes it more likely that Title I will deter other 

employers from engaging in illegal disability discrimination violating the ADA, 

and thus more likely that the ADA’s broad goals of “equality of opportunity, full 

participation, independent living, and economic self-sufficiency” for persons with 

disabilities, 42 U.S.C. § 12101(a)(8), will be realized. 

 Given the ADA’s plain language, history, and goals, it is unsurprising that 

the Supreme Court recently looked to a petitioning employer to justify its use of 

qualification standards as consistent with business necessity, Chevron U.S.A., Inc. 

v. Echazabal, 536 U.S. 73, 84 (2002), just as it has so often in past decisions 
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construing similar defenses in other employment nondiscrimination statutes.  See, 

e.g.,  Autoworkers v. Johnson Controls, 499 U.S. 187, 200 (1991); Western Air 

Lines v. Criswell, 472 U.S. 400, 412-17 (1985); Dothard v. Rawlinson, 433 U.S. 

321, 329 (1977); Albermarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975); 

Griggs, 401 U.S. at 432.  Consistent with stare decisis, this Court’s prior express 

holding mandating the same, with respect to UPS and its use of the DOT hearing 

standard, may not now be disturbed.8   

B. The District Court Found That UPS’s Evidence Did Not Meet the 
Stringent Substantive Requirements of the Business Necessity 
Defense.   

 
                                                 
8 In citing Amego and Gillen, UPS may also be attempting, as plaintiffs suggest, to 
resuscitate Title I’s “direct threat” defense, a defense to ADA liability different 
from and narrower than the business necessity defense at issue here.  Appellees’ 
Brief at 30 n.19; see also 42 U.S.C. § 12113(b) (stating that, under Title I’s 
“Defenses” section, a defendant employer’s “qualification standards” may include 
“a requirement that an individual shall not pose a direct threat to the health or 
safety of other individuals in the workplace”); id. at § 12113(a) (defining “direct 
threat” as “a significant risk to the health or safety of others that cannot be 
eliminated by reasonable accommodation”); Morton, 272 F.3d at 1258 & n.9 
(analyzing direct threat as “independent” affirmative defense).  The courts have 
reached differing conclusions as to whether defendants or plaintiffs must prove that 
an employee poses (or does not pose) a direct threat to others in the workplace.  
See McKenzie v. Benton, 388 F.3d 1342, 1353 (10th Cir. 2004) (collecting cases).  
But in Morton this Court could not have stated more emphatically that “the direct 
threat defense has no application” to analyzing whether UPS may use the DOT 
certification requirements as a screening test for all of its drivers and still comply 
with the ADA.  Morton, 272 F.3d at 1259 (emphasis added).  And even were the 
direct threat defense at issue here, this Court has repeatedly held that it is the 
defendant employer that must assert and prove it.  E.g., Echazabal v. Chevron 
U.S.A., Inc., 336 F.3d 1023, 1027 (9th Cir. 2003); Hutton v. Elf Altochem N. Am. 
Inc., 273 F.3d 884, 893 (9th Cir. 2001); Nunes v. Wal-Mart Stores, Inc., 164 F.3d 
1243, 1247 (9th Cir. 1999). 
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“The importance of preserving job opportunities for [people with 

disabilities] sets a high standard for the effectiveness of job qualifications that 

adversely affect the handicapped.”  Bentivegna v. U.S. Dep’t of Labor, 694 F.2d 

619, 621 (9th Cir. 1982) (citing analogous Rehabilitation Act regulation).  

Business necessity must “not [be] confused with mere expediency.”  Id. at 622.  

Rather, the test is “stringent,” Morton, 272 F.3d at 1258 and Cripe, 261 F.3d at 

890, and “requires employers to demonstrate that qualification standards that 

discriminate against a class of disabled persons are nevertheless permissible 

because [they are] necessary for the operation of the employer’s business, Cripe, 

261 F.3d at 890.  See also Bentivegna, 694 F.2d at 621 (blanket requirements 

denying employment to handicapped persons require “rigorous scrutiny”); Cripe, 

261 F.3d at 890 (“To excuse a generally discriminatory policy, which is what the 

business necessity defense does, certainly requires more of a showing than is 

needed to excuse an employer from accommodating a specific employee under the 

undue hardship standard.”).   

In determining whether the business necessity defense applies, employers 

and courts must disregard speculation and stereotypes about the limitations 

imposed by a particular impairment, and engage instead in an objective analysis of 

actual abilities.  “Congress intended to permit employer insistence upon across-the-

board qualification standards only if those standards ‘provide an accurate measure 

of an applicant’s actual ability to perform the job …’”  Morton, 272 F.3d at 1263 
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(citing to ADA’s legislative history).9  Accordingly, the standard requires a “strong 

factual foundation in order to establish that an applicant’s handicap precludes safe 

employment.”  Mantolete, 767 F.2d at 1423.  

Delineating the business necessity standard in the context of deaf applicants 

for driving positions with the appellant UPS, this Court articulated the required 

factual showing as follows: 

If a transportation employer can demonstrate neither that all persons 
who fail to meet a disability-related safety criterion present an 
unacceptable risk of danger nor that it is highly impractical more 
discretely to determine which disabled employees present such an 
unacceptable risk … we would not think the safety criterion would 
provide an accurate measure of actual ability.  …   
 
[UPS may exclude deaf drivers] if it can show either that substantially 
all of them present a higher risk of accidents than non-deaf drivers or 
that there are no practical criteria for determining which deaf drivers 
present a heightened risk and which do not. 
 

272 F.3d at 1263.  The Court emphasized that the employer must show “the 

necessity of across-the-board rather than individualized determinations.”  Id. 

(emphasis in original).   

                                                 
9   See also Mantolete v. Bolger, 767 F.2d 1416, 1422 (9th Cir. 1985) (job 
requirement that screens out qualified disabled individuals “cannot be based 
merely on an employer’s subjective evaluation” because in enacting the 
Rehabilitation Act Congress intended “to prevent employers from refusing to give 
much needed opportunities to handicapped individuals on the basis of misinformed 
stereotypes,” citing to Rehabilitation Act’s legislative history); Bentivegna, 694 
F.2d at 622 (rejecting City’s evidence as “weak and inadequate threads” 
insufficient to support a decision having important consequences for a person with 
a disability).   
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Here, upon a careful review of the evidence following a bench trial spanning 

several months, the district court found that UPS did not meet the business 

necessity standard.  CITE; cf. Morton, 272 F.3d at 1263 (finding that UPS failed to 

demonstrate that it was entitled to the business necessity defense as a matter of law 

on summary judgment); Mantolete, 767 F.2d at 1423 (“[A]lthough it is the 

employer who must make a substantial gathering of necessary facts, the 

determination of whether the employer violated § 501 is to be made by the trial 

court de novo.”).  No error appears in the lower court’s factual findings, which 

should be affirmed. 

1. No Clear Error Occurred When The District Court Found that the 
Evidence Did Not Establish That Substantially All Deaf Drivers Are 
Less Safe Than Hearing Drivers Such That the Blanket Exclusion is 
Necessary. 

 
The trial court could not have been more clear in its assessment of the 

evidence proffered by the defendant UPS was insufficient to establish that all or 

substantially all deaf drivers are less safe than hearing drivers, such that a blanket 

exclusion is appropriate.  The heart of UPS’s business necessity defense was its 

crash risk studies.  The court carefully reviewed these studies, and found them 

unpersuasive, primarily for methodological weaknesses.  See Bates, 2004 WL 

2370633 at *26 (“[T]he crash risk studies presented in this case are insufficient to 

show that all or substantially all deaf drivers pose an increased risk.”), *26 (noting 

“methodological flaws that call into question the validity of the conclusions 
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reached,” including failure to control for various factors, relying upon volunteers, 

and noting that the least flawed study shows a heightened risk only for male deaf 

drivers, a “gender anomaly [that] has never been explained”),10 *27 (noting 

varying criteria used by studies, and that “studies relied on by UPS are extremely 

dated”), *27 (“In light of all of the above, the Court does not find that any of the 

studies comparing accident rates of deaf and hearing drivers demonstrates that all 

or substantially all deaf drivers pose a heightened safety risk.”).  This close 

analysis does not create the definite and firm conviction that a mistake has been 

committed, and instead requires deference. 

The court also reviewed the expert analyses presented by plaintiffs regarding 

UPS’s quantitative studies.  Citing and quoting with approval from a 

comprehensive report and review of literature co-authored by the plaintiffs’ expert 

Thomas Songer, the court explained: 

Considering the lack of consensus in the evidence, the authors 
concluded that, “on the basis of the available data, our professional 
judgment is that the crash risk for a driver with hearing loss is 
between 0.7 and 2.0 times the crash rate for a normal hearing driver.  
We cannot rule out that the risk may be below 1.”   
 

                                                 
10  The limited usefulness of the “male driver” test subjected by UPS has been 
previously discussed by the Court.  See Morton, 272 F.3d at 1264 (“A study 
limited to male drivers may not extrapolate to drivers generally, and, indeed, the 
same studies ‘found no difference in accident records for [deaf] female drivers.’  
…  Put another way, what evidence there is in the record negates any conclusion 
that all or substantially all deaf drivers present a heightened risk of accidents; as 
the record now stands, it appears that only some of them do.”). 
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Id. at *26 (emphases added).11  The trial court expressly found this analysis more 

persuasive and credible than UPS’s analysis:  “The Court finds this conclusion to 

be far more credible than [UPS expert] Dr. Staplin’s one-sided analysis.”  Id. 

(emphasis added).  Again, no clear error is found.12   

 The court also considered a “human factors study” submitted by UPS, 

together with plaintiffs’ expert’s critique.  Id. at **27-28.  This study was also 

unpersuasive to the district court, as it was based upon the subjective responses of 

80 truck drivers – none with hearing impairments – to survey questions about 

certain tasks and the ability to hear.  Id. at *27 (“[W]hile it would be possible to 

draw conclusions on how important the respondents believed hearing to be a 

subjective matter, there would be no way to conclude from such data the extent to 

which hearing was objectively important.”).  The court’s assessment of the survey 

was not clearly erroneous.   

                                                 
11  In other words, deaf drivers may actually be safer, overall, than hearing drivers.  
Such a statistical outcome is not counter-intuitive.  Driving is primarily a visual 
task.  See Bates, 2004 WL 2370633 at *10-11 (reviewing UPS’s space and 
visibility training).  Further, deaf and hearing impaired drivers may compensate for 
their sensory loss, and they are not subjected to the distractions of radios or cell 
phones while driving.  CITES 
12 Nor can UPS show that reliable data regarding deaf drivers cannot be obtained.  
Bates, 2004 WL 2370633 at *30; cf. Morton, 272 F.3d at 1265.  As this Court has 
previously noted, Morton, 272 F.3d at 1263, UPS has never itself conducted any 
study regarding the safety of deaf drivers operating commercial vehicles under the 
weight regulated by the DOT.  Bates, 2004 WL 2370633 at *30.  This is so despite 
several “obvious” sources of data, including deaf commercial drivers working for 
other companies, deaf passenger drivers, and deaf commercial drivers working in 
other countries.  Id.   
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Finally, the court reviewed defense expert testimony regarding “channel 

capacity” – the concept that there is a limit to the amount of data a person can 

absorb through one sense, such as vision.  The court found this testimony 

insufficient on numerous bases to demonstrate that deaf drivers cannot drive 

safely, primarily because it was a general and untailored concept that was 

inadequate to meet the demands of the business necessity defense.  Id. at 28 

(“[T]here is no evidence in the record … regarding what the functional limits of a 

person’s channel capacity actually are, or even whether all individuals have the 

same channel capacity.  Thus, although the Court agrees that there is a point at 

which a person may not be able to process any additional information through a 

particular sense, like vision, UPS has not demonstrated that UPS package-car 

drivers approach that functional limit.”).  The court’s review of the “channel 

capacity” concept is entitled to deference.  Add heavy vehicle issue here? 

2. No Clear Error Occurred When the District Court Found that the 
Evidence Did Not Establish That UPS Cannot Evaluate Whether Deaf 
Applicants for Driving Jobs Meet UPS’s Safety Standards Such That 
the Blanket Exclusion is Necessary.  

 
For similar reasons, UPS’s evidence did not persuade the trial court that it is 

impossible for the company to individually assess and evaluate which deaf 

applicants meet its safety standards, such that an across-the-board exclusion is 

necessary.  Cf. EEOC v. UPS, 149 F. Supp.2d __, 1144-45 (“Many [monocular 

drivers] with excellent vision but only in one eye are actually safer drivers than the 
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median binocular driver.”).  Specifically, UPS insisted that the methods it uses to 

screen safe from unsafe drivers out of its pool of hearing applicants, such as 

considering the person’s DMV driving record, performance in UPS’s driver 

training and orientation, and performance during a thirty-day probationary period, 

cannot function to effective screen deaf applicants.  However, none of its bases for 

this conclusion withstood the test of judicial scrutiny.  The trial court found 

unpersuasive UPS’s assertion that the DMV driving records of deaf drivers are 

incomplete due to police leniency.  Rather, one study found just the opposite, and 

no reliable data was presented.  Bates, 2004 WL 2370633 at *32.  The court also 

found that UPS’s orientation and training program could be modified to include 

and properly screen deaf drivers.  Id. at **34-36.  As did this Court in Morton, the 

trial court further noted that UPS can assess the applicant’s driving history and 

prior driver training.  Id. at *38; Morton, 272 F.3d at 1265.  “UPS has not 

demonstrated that any of these considerations would be ineffective mechanisms to 

screen out unsafe deaf drivers.”  Bates, 2004 WL 2370633 at 38. 

The appellant UPS becomes positively apoplectic when considering the 

district court’s determination that UPS can use its existing process to screen deaf 

applicants, with slight modifications including the addition of an individualized 

assessment.  Bates , 1004 WL 2370633 at *40 (“UPS shall perform an 

individualized assessment of that individual’s ability to become a package-car 

driver.”), *41 (“UPS relies on these processes to screen out unsafe hearing drivers, 
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and the Court now requires that deaf drivers be treated no differently.”).  The 

appellant variously describes the court’s injunctive relief order as:  “an entirely 

new and untested standard to evaluate driver safety,” p. 2; a “judicially created 

screening method,” p. 14; a “vague[ ] alternative[ ],” p. 15; “only a general sketch 

of what an alternative … standard could entail,” p. 15; a “vague and unproved test 

of the court’s own creation,” p. 19; an “individualized … regimen invented by the 

court,” p. 19; “the vaguely-sketched out musing of a judge,” p. 46; and 

“experimentation [that may be] unethical,” p. 47.   

Given these characterizations, this Court should note as a matter of common 

knowledge that numerous government and private entities seem to capably 

undertake the individualized assessment that UPS insists it cannot perform.  Deaf 

workers drive commercially for other delivery companies, including Federal 

Express13 and the United States Post Office.14  Indeed, the Post Office dropped its 

ban on deaf drivers nearly a quarter century ago.15  Moreover, deaf drivers have 

been licensed to operate passenger vehicles in every state for years,16 and many 

                                                 
13   According to an AP story quoting Federal Express spokeswoman Kristen 
Krause, the company uses deaf drivers.  David Kravets, “Deaf UPS employees 
allege rampant discrimination nationwide,” THE ASSOCIATED PRESS (Apr. 8, 2003). 
14   In 1981, the United States Post Office reached a settlement in which it dropped 
its rules prohibiting the hiring of deaf drivers.  R. Brierley Thompson, “Settlement 
Ends Deaf Driver Ban,” THE ASSOCIATED PRESS (Oct. 5, 1981).   
15   Id. 
16  Bates, 2004 WL 2370633 at *30 (“it is undisputed that states routinely license 
deaf individuals to drive passenger vehicles without restriction”); see also U.S. 
Dep't of Transportation, Office of Motor Carriers, Hearing Disorders and 
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passenger vehicles are as heavy or heavier as the smaller commercial vehicles used 

by UPS.17  If substantially all deaf drivers who cannot meet the DOT standard are 

unsafe, or if it is impossible to select safe deaf drivers for state drivers licenses or 

for commercial driving jobs, one would expect that these entities would have 

experienced significant negative outcomes,18  and to have adopted the blanket 

exclusion that UPS claims is necessary.  In our age of information, no such results 

have surfaced.   

II. GIVEN THE DISTRICT COURT’S FINDINGS OF FACT, IT IS 
PLAIN THAT UPS HAS NOT ESTABLISHED AN AFFIRMATIVE 
DEFENSE UNDER CALIFORNIA LAW. 

 
 The lower court made considered all of the evidence and made numerous 

detailed findings of fact.  None of these findings are consistent with any affirmative 

                                                                                                                                                             
Commercial Motor Vehicle Drivers II-3 (Mar. 1993) (“The majority of the states 
impose few restrictions on the licensing of persons with hearing impairments for 
automobile driving.”).   
17   See, e.g. Chevrolet Suburban Vehicle Information Report, at 
http://www.autoweb.com/content/research/vir/index.cfm/vehicle_number_int/1015
219/Action/StandardFeatures (2005 Chevrolet Suburban 1500 has a gross vehicle 
weight of 7,000 pounds); Cadillac Escalade Vehicle Information Report, at 
http://www.autoweb.com/content/research/vir/index.cfm/vehicle_number_int/1015
393/Action/StandardFeatures (2005 Cadillac Escalade has gross vehicle weight of 
6,800 pounds); Ford Excursion Vehicle Information Report, at 
http://www.autoweb.com/content/research/vir/index.cfm/vehicle_number_int/1013
005/Action/StandardFeatures (2004 Ford Excursion 4x4 Eddie Bauer 6.0L has 
gross vehicle weight of 9,200 pounds).   
18   Cf. Trial Declaration of Thomas J. Songer, ¶ 38 (“If the crash rate associated 
with hearing impaired drivers was in fact very high, one would expect that the 
studies conducted, inadequate as they are, would have found a consistent result that 
the hearing impaired drivers would have significantly higher crash rates.  However, 
no such consistent result has been found.”). 
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defense available under California’s FEHA.  Accordingly, the lower court’s finding 

of liability under California’s FEHA should be affirmed. 

A. UPS Failed to Demonstrate at Trial that the Plaintiffs Are 
Unqualified. 

 
Under California’s FEHA, it is the defendant that bears the burden of proof of 

demonstrating that a particular plaintiff is “unqualified.”  Cal. Gov’t Code § 

12940(a)(1); 2 C.C.R. § 7293.7 (“Establishing Disability Discrimination.  Disability 

discrimination is established by showing that an employment practice denies, in 

whole or in part, an employment benefit to an individual because he or she is an 

individual with a disability.”); 2 C.C.R. § 7293.8(b) (outlining affirmative defenses); 

Cassista v. Community Foods, Inc., 5 Cal.4th 1050, 1055 n.4 (1993) (describing two-

part prima facie case as “whether [plaintiff] fell within the class protected by the Act, 

and whether [defendant] had discriminated on that basis”);19 Parish v. Consolidated 

Engineering Lab, 1997 U.S. Dist. LEXIS 15879, at *30 (N.D. Cal. Oct. 8, 1997) 

(“Under FEHA, the employee’s inability to perform essential duties with reasonable 

accommodations is an affirmative defense on which the defendant bears the burden 

of proof.”);20 cf. Bagatti v. Department of Rehabilitation, 97 Cal.App.4th 344, 2002 

                                                 
19 While Cassista’s references to a “substantial limitation” requirement were 
disavowed by a more recent California Supreme Court decision, see Colmenares v. 
Braemar Country Club (2003) 29 Cal.4th 1019, 1028, 1029 (2003), its recognition 
of the two-element FEHA prima facie case was unaffected and thus remains an 
important source of guidance.   
20  See also Jimeno v. Mobil Oil Corp., 66 F.3d 1514, 1520 (9th Cir 1995) 
(describing two-element prima facie case and citing Cassista); Ackerman v. 
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Cal.App. LEXIS 3575 at **24-31 (2002) (“Thus, unlike the federal ADA statutes, 

subdivision (m) does not require that reasonable accommodation be made only where 

the person is “a qualified individual” . . . the ADA statutes defining reasonable 

accommodation are materially different from the FEHA statute . . .”).  This is 

because the FEHA is drafted differently than is the ADA.21  Compare Cal. Gov’t 

Code § 12940(a)(1) with 42 U.S.C. § 12112(a).   

Here, the district court considered and rejected the defendant’s evidence that 

the California class representative was “unqualified.”  Rather, the district court ruled 

that plaintiff Oloyede was qualified to pursue the promotion at issue, but for the 

defendant’s exclusionary policy.  2004 WL 2370633 at **17-18.22  The defendant’s 

assertion that plaintiff Oloyede is not qualified due to the rules of his current full-

time position (an Article 22.3 position) is misleading and must be rejected outright.  

                                                                                                                                                             
Western Electric Co., 860 F.2d 1514, 1518-19 (9th Cir. 1988) (detailing regulatory 
changes made by FEHC to conform with statutory structure and to make clear that 
an inability to perform the job was an affirmative defense upon which the 
employer bore the burden of proof); BAJI 12.14.  ADD HERE CRITIQUE OF 
BAD CAL APP CASES 
21  Where California laws are written differently from analogous federal provisions, 
federal case law is inapposite.  Colmenares v. Braemar Country Club, Inc., 29 
Cal.4th 1019, 1025 (2003); Morillion v. Royal Packing Co. 22 Cal.4th 575, 588 
(2000) (“[W]e conclude that the federal statutory scheme, which differs 
substantially from the state scheme, should be given no deference”); Ramirez v. 
Yosemite Water Co. 20 Cal.4th 785, 798 (1999) (“where the language or intent of 
state and federal labor laws substantially differ, reliance on federal regulations or 
interpretations to construe state regulations is misplaced”); Commodore Home 
Systems v. Superior Court, 32 Cal.3d 211, 216 (1982) (“Yet differences between 
those laws and the FEHA diminish the weight of the federal precedents.”). 
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During the relevant time frame, plaintiff Oloyede was a part-time worker eligible for 

the desired promotion.  (Indeed, Oloyede took his current full-time position in large 

part because of the defendant’s exclusionary policy.)  Accordingly, plaintiff Oloyede 

is qualified as a plaintiff and class representative, and may seek the full range of 

remedies.  Given the evidence and the lower court’s findings of fact, the defendant 

UPS cannot establish an affirmative “qualification” defense under California’s 

independent state law.   

B. UPS Failed to Demonstrate at Trial a Business Necessity. 
 

 Under California’s FEHA, as under federal law, selection criteria that operate 

to exclude minorities such as disabled persons from employment opportunities must 

be job-related and consistent with business necessity.  City and Cty. of San Francisco 

v. Fair Empl. & Hous. Comm., 191 Cal.App.3d 976, 989 (1987) (citing Griggs and 

its progeny, and upholding determination that written promotion examination for 

police lieutenant position was not sufficiently job-related and necessary to justify 

discriminatory impact upon African Americans); 2 C.C.R. § 7287.4(a), (e); 2 C.C.R. 

§ 7286.7(a), (b). 

 Thus, where an employer’s requirement of particular physical or mental 

characteristics functions to screen out a disabled person, the employer must 

demonstrate that its requirement is job-related and necessary.  “The touchstone is 

                                                                                                                                                             
22  Additionally, on appeal the plaintiffs submitted additional evidence confirming 
the qualifications of additional deterred California class members.  SER 312-318. 
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business necessity; a discriminatory employment practice must be shown to be 

necessary to safe and efficient job performance . . ..”  City & Cty. of San Francisco, 

191 Cal.App.3d at 989.  “The test is whether there exists an overriding legitimate 

business purpose such that the practice is necessary to the safe and efficient operation 

of the business.”  Id.23   

For all of the reasons stated above at pp. ___, the defendant has failed to 

demonstrate that the exclusionary practice is required by business necessity.  Rather, 

the district court carefully considered all of the submitted evidence, including 

numerous studies and analyses from experts on both sides.  Notably, the court found 

the conclusions of the plaintiffs’ expert, Thomas Songer, “to be far more credible 

than [the defense expert’s] one-sided analysis.”  Based on these studies and analyses, 

as well as additional non-expert evidence, the court rejected the defendant’s assertion 

that the blanket exclusionary policy was required by business necessity.  2004 WL 

2370633 at *30. 

 C. UPS Failed to Demonstrate at Trial that Deaf Drivers Are Unsafe. 

                                                 
23  See, e.g., D.F.E.H. v. City & Cty. of San Francisco, 1982 CAFEHC LEXIS 21 
(precedential opinion, Dec. 2, 1982) (bus driver applicant rejected due to history of 
low back problems was discriminated against where respondent could not show 
that the complainant could not safely perform the job:  “Respondents shall not 
utilize a medical standard which arbitrarily and automatically rejects for 
employment . . . all persons with low back syndrome.”); D.F.E.H. v. Cty. of El 
Dorado, 1979 CAFEHC LEXIS 8 (precedential opinion, Sept. 6, 1979) (terminated 
probationary deputy sheriff with mild to moderate hearing loss was discriminated 
against where the hearing standard relied upon was not validated as job related).  
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 Subdivision (a)(1) of section 12940 states that an employer may refuse to hire 

an employee with a disability “cannot perform those [essential] duties in a manner 

that would not endanger … the health or safety of others even with reasonable 

accommodations.”  The regulation implementing this subdivision states that an 

employer is entitled to an affirmative defense where it “demonstrate[s] that after 

reasonable accommodation has been made, the applicant or employee cannot 

perform the essential functions of the position in question in a manner which would 

not endanger the health or safety of others to a greater extent than if an individual 

without a disability performed the job.”  2 C.C.R. § 7293.8(d).   

 Citing these provisions, one California appellate court has noted:  

“[E]mployers may prescribe safety limitations. (Cal. Code Regs., tit. 2, § 7293.8, 

subds. (c)-(f).) However, such limitations must have a rational basis, and must be 

supported by analytical factual data rather than stereotypical generalizations.”  

Wittkopf v. County of Los Angeles, 109 Cal.Rptr.2d 543, 553 (2001), review granted, 

___ (Oct. 10, 2001), review dismissed, ___ (June 11, 2003).  Also citing section 

12940(a)(1), another appellate court held that “it is inconsistent with the public policy 

against discrimination to allow an employer to exclude a handicapped person on the 

basis of class alone, unless it is proved all, or substantially all, persons in that class 

are unable to perform the job duties safely and efficiently.”  Sterling Transit Co. v. 

Fair Employment Practice, 121 Cal.App.3d 791, 797 (1981).   
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 Here, the trial court expressly found that UPS did not demonstrate that all or 

substantially all deaf drivers pose a higher risk of accidents.  2004 WL 2370633 at 

*38.  Indeed, the trial court found credible plaintiff’s expert, who explained that deaf 

drivers may pose a lower risk of accident than hearing drivers.  Id. at *26.  Because 

the court found that UPS failed to show that deaf drivers are categorically unsafe, id. 

at *30, the FEHA’s safety defense is unavailable.  Distinguish bad Cal.App. cases 

cited. 

CONCLUSION 

 For all the foregoing reasons, the district court should be affirmed. 

Respectfully submitted,  

     THE LEGAL AID SOCIETY –  
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