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Operator:  Good afternoon ladies and gentlemen, and thank you for waiting.  Welcome to the 

Diabetes and Special Education Conference Call.  All lines have been placed on listen-

only mode, and the floor will be opened for your questions and comments following the 

presentation.   

 

 Without further adieu, it is my pleasure to turn the floor over to your host, Mr. Ron 

Hager.  Mr. Hager, the floor is yours.   

 

Ron Hager:  Thank you, Amanda, and it is my pleasure to welcome all of you to this teleconference 

this afternoon on advocating for the rights of students with diabetes co-sponsored by the 

American Diabetes Association and the Training and Advocacy Support Center of 

NDRN.   

 

 As you should know, this is not a webinar, it's a teleconference, so you will each have to 

call up the slides for the session this afternoon and you'll kind of follow along.  The 

speakers will be queuing you as well.   

 

 And as Amanda said, we're planning on leaving time for questions at the end.  Amanda 

will give the directions on how to do that when we get to that point, but if you have a 

question as we're going, make a note of it so that you'll be ready when we turn it over to 

questions.   

 

 We have three very distinguished speakers with us today.  Not in the order of 

presentation, but their names and titles and degrees are listed on slide one.  First, 

Catherine Dutton Mitchel, an attorney currently with the Protection and Advocacy 

Program, Disability Rights Florida.  And prior to that she was with the Protection and 

Advocacy Program in Kentucky.   

 

 Then Ed Kraus who is the director of the Health and Disability Law Clinic at the 

Chicago-Kent Law School.  And third, we have Linda Siminerio who is an RN/PhD.  She 

is the director of the Diabetes Institute at the University of Pittsburgh and serves on the 

faculty at the University School of Medicine and Nursing.   

 

 Again, thank you all for joining us for our call today, and I would like to turn it over to 

Ed Kraus who will tell us about the Diabetes Association's Safe At School campaign, 

why it's needed, and what it's goals are.  Ed?   
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Ed Kraus:  Thanks, Ron.  Okay, just for those of you who are following along with the slides, I guess 

we're going to pick up with slide number two talking about the ADA's mission, which is 

fairly self-evident, to prevent and cure diabetes and to improve the lives of all people 

affected by diabetes.  And the focus of today's presentation is related to the legal 

advocacy work that the American Diabetes Association is engaged in.   

 

 Slide number three, you can see the ADA's legal advocacy division is committed to 

ending discrimination against children and adults with diabetes.  The focus -- the areas 

that we focus on are employment, public places, correctional institutions, and we're going 

to talk more about this at the end of the presentation about how you can become -- how 

you can partner and collaborate with the ADA.   

 

 I'm not going to -- I'm going to have you guys go to slide number five now and just get 

into the substance of what we're talking about today, which sort of comes out of the 

ADA's Safe At Schools campaign.   

 

 So just some background from me real quick.  I am on the faculty of the law school here 

at Chicago-Kent, and I've worked representing people with disabilities in different kinds 

of cases for a long time.  And a few years ago my law school got some funding to assist 

pro bono people with diabetes, and that was a pretty exciting occurrence.   

 

 We figured we'd have lots of clients who were going to need pro bono representation who 

were prisoners or employees or who were fighting insurance companies over benefit 

denials, and to be fair we've certainly had plenty of those types of clients.  But by far, the 

biggest source of need for legal representation and assistance has been on behalf of 

students with diabetes in the school setting.   

 

 And we've been -- my clinic's been partnering with the ADA since we first started doing 

this work.  If you'd turn to slide number six, the ADA's -- the name of the campaign, the 

Safe At Schools campaign, I'm going to talk about in a second, but just some quick 

background to sort of set the stage.   

 

 Some schools around the country do an excellent job in meeting the needs of students 

with diabetes.  Unfortunately, that is not the case for many other schools, and I suppose 

that's why we're here today and why today's program is important.   

 

 This is -- it's going to become clear as we go forward with today's session and you learn 

and understand more about diabetes, but schools certainly are presented with a challenge 

when there's a child with diabetes in the building.  The school needs to provide the level 

of care that clinical guidelines recommend and that technology, which of course is ever 

changing, will allow.   

 

 And it's not something that schools do automatically or that they do without putting some 

thought, effort, and training into it.  However, despite these challenges, schools are in fact 

legally obligated under federal law, section 504 in the Americans With Disabilities Act, 

to provide necessary services and modifications to students with disabilities, and that 

includes students with diabetes.   

 

 It's not optional for schools.  It's not a favor for the parents.  It's not something that 

schools can sort of do some of the time when it doesn't conflict with the many other 

things that schools need to accomplish.  It's a legal requirement.   
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 Next slide, so we should be on slide number seven.  So keeping kids with diabetes safe at 

school obviously brings to mind the role of the school nurse.  And so what about school 

nurses?  Are they the solution?  Will discrimination against students with diabetes come 

to an end if there's a full-time nurse in every school?   

 

 Well, there's no question that the school nurse is an important and in fact a critical player 

for schools in meeting their challenge to keep kids with any kind of chronic medical 

condition safe in the school setting.   

 

 And just so we're really clear about this, the American Diabetes Association supports the 

goal to have a school nurse in every school.  In fact, honestly I can't think of anybody 

who's involved in advocating on behalf of children with disabilities who doesn't fully 

support the goal of a full-time school nurse in every school.   

 

 However, we also recognize a couple of very important realities.  First, most schools do 

not have a full-time school nurse.  And in fact, given the economic and budget realities 

that exist today in most states and for most school districts, it's not something that's likely 

to change anytime in the near future.   

 

 And second of all, even where schools have a full-time school nurse, he or she cannot 

possibly be at all places at all times.  School nurses have to be available for every child in 

the school or any child, and that means that other kids with chronic health problems and 

kids who get hurt on the playground and anything else that comes up through the school -

- the course of a normal school day is potentially going to involve the school nurse.   

 

 So with -- given these realities, it's vitally important that providing both the routine care 

and the emergency care for students with diabetes is a shared responsibility with the 

school nurse as the coordinator of care and the trainer of other school personnel regarding 

diabetes and diabetes care tasks.  So the school nurse is certainly a big part of the picture, 

but not the only part.   

 

 Next slide, slide number eight.  So regardless of whether there's a school nurse present in 

every school or not, discrimination against students with diabetes happens, and it happens 

in different ways.   

 

 Obviously if a child isn't getting the care that he or she needs, that's discrimination.  

Slightly less obvious, at least for some schools or to some schools, is it's also 

discrimination if the only way a student can get the care they need is by missing out on 

school activities or by being deprived of the same benefits of services, programs, or 

activities that the school provides, that's also discrimination.   

 

 And then finally, if the only way that a child can be medically safe at school is for a 

family member to come to school to provide assistance, that's also discrimination.  And 

that happens frequently because regardless of what rights a student with diabetes has on 

paper, if the school isn't keeping your child safe, as a parent you're going to do whatever 

you can on your part to make sure that she or he is safe.   

 

 So the school might think that hey, this child is safe because mom quit her job so she can 

come in and give Johnny insulin whenever he needs it so we're not discriminating, but in 

fact that is another form of discrimination.   

 

 So the sort of takeaway is that if learning or health of a student with diabetes is 

compromised by a school's actions or inactions, it's likely discrimination.   



NDRN  

Moderator: Eugenia Wheeler  

11/14/2011 - 1:00 PM ET  

Conference ID: 5669787  

Page 4  

 
 

 So if you go to the next slide, what we're going to cover today is first I'll give a little bit 

of, as I said, a little background -- more background on the ADA's Safe At Schools 

campaign, and then we're going to get into the science and management of diabetes.  

After that we'll talk about the legal protections that apply, the key school discrimination 

issues, and we'll talk about some strategies for resolution.   

 

 Then we're going to talk about some important developments in the case law, some of 

which is pretty exciting and some of which is also, we don't know but we hope and think 

is going to be good news, but it's pending with -- decisions are pending with appellate 

courts.   

 

 And then we're going to talk about the ADA's resources in the Safe At Schools area and a 

little bit more about partnering and collaborating with the ADA's legal advocacy efforts.   

 

 All right, so turning to slide number ten, ADA's Safe At Schools campaign goals.  To 

give you a nice clear overview of what the ADA's Safe At Schools campaign goals are, 

there's three of them.  Ensure that children with diabetes are medically safe at school.  

Number two, ensure that children with diabetes have the same access to educational 

opportunities as do other children.  And number three, to ensure that schools provide 

support for the transition to independence in diabetes management, which, as Linda will 

be talking about, is a really important aspect of diabetes management.   

 

 Just a quick background on the Safe At Schools campaign itself.  The ADA has long 

worked on issues relating to kids and work, dedicated itself to trying to end 

discrimination against students with diabetes.  But in 2004 in order to kind of centralize 

the ADA's school advocacy efforts under one united initiative, the Safe At Schools 

campaign was launched.   

 

 And one of the reasons it works so well in addition to the outstanding staff that's at the 

ADA with Crystal Jackson at the head of it, is that it involves medical and legal experts 

who come together and work and are dedicated to ending discrimination against students 

with diabetes.   

 

 The approach and its -- it's more than an approach, it's sort of the mantra for the Safe At 

Schools work is educate, negotiation, litigate, and legislate.  And those are all sort of -- 

that's an approach that applies really for all the legal advocacy work that the American 

Diabetes Association is involved with, but it's particularly on point for the work that we 

do in the school setting.   

 

 And in effect, Safe At Schools is sort of the -- it demonstrates that the ADA is committed 

to the youth and families who are dealing with diabetes.  And the Safe At Schools 

campaign is also -- provides its resources and expertise and ADA's volunteers and staff to 

work with people really throughout the country to help with the kids with diabetes in the 

school setting.   

 

 Go to the next slide.  I guess this is slide number eleven.  The basic principles behind the 

Safe At Schools campaign relating to diabetes management in the school setting are 

pretty straightforward.   

 

 Number one, all school staff members need to have the basic knowledge of diabetes and 

know who to contact for help.  The school nurse -- number two, the school nurse is the 
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primary provider of the diabetes care, but other school personnel must be trained to 

perform diabetes care tasks when the school nurse is not present.   

 

 Number three, the student's should be permitted -- student should be permitted generally 

to provide self-care whenever they are at school or school-related activities.  And these 

are based on the same principles that have guided the ADA's school advocacy efforts for 

many years, and they're reflected in the ADA's school and daycare position statement.   

 

 If you go to slide number twelve, this isn't -- the ADA's position and principles and 

approach here, they're not going out on their own against the medical establishment when 

it comes to the Safe At Schools campaign.  As slide number eleven shows, there are a 

number of important medical organizations who totally agree with the Safe At Schools 

campaign goals and principles, and many of these groups are involved in different ways 

also to help foster a safe environment for children with diabetes at school.   

 

 So you can see American Academy of Pediatrics, American Association of Clinical 

Endocrinologists, Pediatric Endocrine Society, Pediatric Endocrinology Nursing Society.  

So these are groups that know just a little bit about the science and management of 

diabetes, so --.   

 

 And on speaking of knowing a lot about the science and management of diabetes, I'm 

going to turn things over now to Dr. Linda Siminerio, and Linda's going to provide us 

with an overview of the science and the management of diabetes and the implications for 

school-aged children with diabetes.   

 

Linda Siminerio:  Thank you.  Can everyone hear me?  Can you hear me, Ed and Crystal?   

 

Ed Kraus:  Yes.   

 

Crystal Jackson:  Yes.   

 

Linda Siminerio:  Okay, great.  I am going to talk about the science of diabetes for children attending 

school.  Next slide.  Diabetes is an epidemic not only for adults, but we're seeing growing 

numbers of children, for example, getting type 1 diabetes.  We've got over 13,000 

diagnosed every year.  Estimated 75% of newly-diagnosed cases occur when they're 

really children, under the age of 18.   

 

 There's been a dramatic increase in type 2 diabetes due to the prevalence of childhood 

overweight and obesity and family history, and we can talk more about that in the 

question-and-answer period.   

 

 And improvements in technology have enabled us to better care and have increased 

management demands so that we've learned a lot in science over the years of why it is so 

critically important for all people with diabetes, particularly children, to have reasonable 

blood glucose management.   

 

 Next, in diabetes, what's going on.  For type 1 diabetes, which is most common.  It's 

when the body doesn't make or use insulin properly.  For type 1 it's when the body 

doesn't make insulin at all.  Insulin is a hormone made in the pancreas, and insulin is 

needed to move glucose from blood into cells for energy.  So it's really sort of like the 

key to a car to get gasoline to engine, that's exactly what insulin does.  It takes glucose 

from the food that we eat and moves it into body cells for energy.   
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 If insulin isn't there or isn't working properly, high blood glucose results.  And the 

person, the child with diabetes, if they have high blood glucose levels, will have some 

lethargy, their energy levels are low.  It could lead to dehydration and other 

complications.   

 

 On the next slide we'll talk about the differences between type 1 and type 2 diabetes.  I 

have been involved in diabetes and educating children and communities about diabetes 

for almost 40 years, and I can tell you that ten years ago we never saw type 2 diabetes in 

children, but that's a growing epidemic.   

 

 So what's the difference?  Type 1 diabetes is what we used to refer to as Juvenile 

Diabetes, and we kind of got rid of that nomenclature a while ago because you can 

actually be an adult with type 1 diabetes, but by and large, children when they get 

diabetes get type 1 diabetes.   

 

 This has nothing to do with their nutrition or inactivity.  This is a failure of the pancreas 

to make insulin.  It's what we call an autoimmune disease.  An autoimmune disease is 

when the body rejects its own cells.  So if you have thyroid disease, that's an autoimmune 

disease.  Rheumatoid arthritis, those are diseases for whatever reason our body attacks its 

own cells.   

 

 And what happens in type 1 diabetes is the body rejects its own islet cells made in the 

pancreas.  And once those islet cells in the pancreas are destroyed by no fault of anyone, 

and we're still looking at the causes for that, the body will no longer make insulin.  And it 

will never make insulin again until we come up with a cure.   

 

 Type 2 diabetes is what we used to refer as Maturity or Adult Diabetes, and we 

historically had seen this in people whose pancreas sort of petered out as they got older.  

Sadly, with what's going on with our society and environmental changes and genetics, 

we're seeing more and more type 2 diabetes.   

 

 And type 2 diabetes is the body's resistance to use insulin in the way it should.  So the 

muscle, the liver, these are areas where insulin isn't used properly and glucose builds up 

because insulin is not used properly.   

 

 We're seeing growing numbers of children in both of these categories, but in type 2 

diabetes many of these children also, particularly when they're first diagnosed, require 

blood glucose monitoring and insulin injections.  So now we've got this burgeoning 

number of type 1 and type 2 diabetes children in our school settings.   

 

 So just a summary on the next slide, type 1, autoimmune disorder.  Its insulin-producing 

cells are destroyed in the pancreas.  Daily insulin.  That hormone that is no longer 

available made by the person themselves through their own pancreas has to be replaced.  

Insulin is not medication, it is a hormone, a natural hormone that we're replacing.   

 

 The age of onset for type 1 diabetes is usually childhood, but actually it can be seen at 

any age, oftentimes even in young adults.  It is currently the most common type of 

diabetes in children and adolescents.   

 

 On the next slide, a summary of type 2 diabetes.  Remember it's the disease of insulin 

resistance.  So it in many cases requires insulin, the management of insulin through an 

injection.  And in many cases it can be managed with a lifestyle intervention and/or pills 

that can help the pancreas produce more insulin.   
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 Its age of onset is more common in adults.  It's increasing in youth because of our nation -

- actually the globe's problems with overweight, inactivity, genes, and ethnicity.   

 

 The tools for diabetes management are on your next slide.  What are critically important 

tools for the management are blood glucose meters so that people can self-manage and 

throughout the day get a better feel of what their blood glucose range is.  There's new 

technology that can -- the person, along with their healthcare professionals, can do 

continuous blood glucose monitoring where a monitor is attached where glucose levels 

can be tracked throughout the day.   

 

 Insulin syringes.  Insulin historically has been given with a vial and a syringe, but there is 

new delivery systems that can deliver insulin through insulin pens, and these look like an 

ink pen, so they're a little less offensive than using a needle and a vial.  And insulin 

pumps where the child can have a needle inserted and a pump that looks -- it's about the 

size of a little teeny tiny iPod is attached and insulin is pumped through 24 hours a day.   

 

 Glucagon is a hormone that is made by the pancreas.  It's the exact opposite of insulin.  

Insulin lowers glucose.  Glucagon is a hormone that raises glucose, and this hormone is 

available in vial and syringe so that in an emergency when insulin causes glucose levels 

to plummet and go low, Glucagon can be injected by anyone who's trained to use 

Glucagon that raises the glucose immediately.   

 

 Insulin and medication are necessary.  Children with diabetes and their families need to 

be cautious of food intake and physical activity that can lower blood glucose levels.   

 

 The next slide -- few slides are going to give you sort of a glimpse at blood glucose 

meters.  Unlike my days of working in diabetes 30 years ago, these things were 

cumbersome.  You needed an engineer for a father just to calibrate the blood glucose 

meter.  That's no longer the case.  Technology has really come into action where blood 

glucose meters are small, and they're user-friendly.   

 

 There's a lot of varieties available where the child and the family can choose the meter 

that best meets their needs.  And they don't really pose a problem or danger to any other 

person or, in this case, student in the school.   

 

 The next slide just gives you a glimpse of some of the glucose meters that are available 

on the market.  These glucose meters have a digital screen that automatically gives the 

child, the family, the school staff an automatic number of what the blood glucose level is 

at that particular moment.   

 

 So the child pricks their finger to get the teeniest drop of blood, and I mean it's a 

microscopic drop of blood that's automatically sucked into the meter, and then the meter 

provides a value that is stored in the meter so that the child can bring the meter home and 

the parent can get that number, or the child will record it for -- on a record log.   

 

 The next slide gives you a picture of some insulin delivery systems.  So we're moving 

away from the traditional syringe and vial where somebody's using -- trying to tediously 

measure the insulin in a syringe.  These new pen delivery systems and pen -- an example, 

and there's a plethora of pens available now.  On the left-hand side of your photo, that's 

an example of the pen device.   
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 And if you can see that at the end of the pen is a dial up so that somebody isn't spending a 

lot of time trying to figure out on the lines of the syringe where to measure insulin, the 

dose is actually dialed up.  So there's very little room for error.   

 

 One of the things that I wanted to mention about pens is there's -- you can't see it on this, 

but there is a needle that is attached to the end of the pen.  The pen needles are almost 

microscopic.  I mean it's really quite amazing to see the length and gauge of the needles 

for insulin now.  So they're really quite user-friendly, as about as user-friendly as it can 

be in giving an injection.   

 

 On the right-hand side of the photo you'll see a photograph of an insulin pump.  This is 

just one of many of the pumps available on the market.  As you can see the insulin bottle 

there, insulin is given -- injected into a cartridge that the family would do at home.  This 

isn't the responsibility of the school, but the cartridge is loaded into that pump, and then 

there's a catheter that the family would help the child insert the needle, and then insulin is 

pumped in continuously.   

 

 And the child, the family, and school staff would be educated through a plan on how 

much insulin would be given, and all it is is pressing a button, and with technology the 

kids are -- at age seven or eight are already programming how to what we call bolus, 

through their pump, insulin according to the amount of food that they're eating at lunch or 

at snacks at school.   

 

 The next slide gives you an outline of the symptoms -- the signs and symptoms of hypo, 

and hypo in medical language means low, and hyper means high, and glycemia is the 

medical lingo for glycemia meaning glucose.   

 

 So on the left-hand side of this particular slide, we're going to talk about the symptoms of 

low glucose.  This is when too much insulin is working in the body, and we wish that the 

body with the way we deliver insulin right now was a perfect system.  It isn't yet.  So in 

many cases, the family, the child are using an educated guess on how much insulin is 

given based on what they expect the child to eat during the day and expect the amount of 

activity.   

 

 So there is that chance that despite everyone's good efforts that the glucose level would 

drop.  Hypoglycemia is quick.  It happens very, very suddenly, and sometimes with very 

little warning.  And that's why it's so very important for all school staff, teachers, 

coaches, bus drivers, must be aware of the signs, symptoms, and treatment of 

hypoglycemia.   

 

 It's sudden onset.  And the symptoms are what you may feel, or if you can akin it to 

something that you may feel if you had a very hectic day and you didn't have a chance to 

eat all day.  Well think of those symptoms, maybe the headache or a bad temper, 

irritability that you may experience with that kind of scenario, exaggerate that with a low 

blood glucose.   

 

 And a low blood glucose level is usually somewhere below 70.  So these symptoms are 

poor coordination, bad temper, paler, confusion, disorientation, sudden hunger, sweating, 

and if it's left untreated can lead to stupor or unconsciousness.   

 

 On the right-hand side of the slide are the symptoms of hyperglycemia, high blood sugar.  

This is gradual.  People don't have dramatic symptoms of high sugar in an hour.  It 

doesn't happen.  Unless the family would send the child to school extremely ill with days 



NDRN  

Moderator: Eugenia Wheeler  

11/14/2011 - 1:00 PM ET  

Conference ID: 5669787  

Page 9  

 
of high blood sugar, the child's not -- it's very, very unlikely that the child would have a 

serious problem during the school day with high blood glucose.   

 

 We want families and the school to be aware of high glucose because we want to limit 

the chance of the child having complications later in life.  High blood sugar over time, we 

know this through science, leads to problems like blindness, amputation, cardiovascular 

disease, and kidney disease.   

 

 As I said, high blood glucose levels.  The symptoms are gradual.  They lead to things like 

a newly-diagnosed person with diabetes, lethargy, drowsiness, there's extreme thirst, 

frequent urination, flushed skin.  Over time it would lead to things like vomiting, fruity 

breath, heavy breathing, and eventual stupor or unconsciousness.  This would only 

happen if the child were sent to school, I believe, in poor shape to begin with.   

 

 Next slide.  Why do we care?  I already mentioned that we don't want the child to 

experience chronic high blood glucoses because it can lead to all of the problems that we 

are so sadly familiar with diabetes.  Kidney disease, blindness, nerve changes, and stroke 

and cardiovascular disease.   

 

 So, on the next slide, our kind of rule in the diabetes community is absolutely, I'll say 

tight, but good glucose control we know prevents or delays these complications.   

 

 So, on the next slide, what are the differences between children and adults.  Of course 

with children, they are just learning.  In many cases for the young child, learning self-

management skills, independence.  Oftentimes that responsibility needs to be shared.  

They don't have the long-term experience or maturity that an adult would have.   

 

 Children, their blood glucoses fluctuate, I think, much more frequently than the adult.  

Kids' schedules are so erratic.  Adults, in most cases, have a pretty standard day.  They're 

going to do their exercise in the evening when they come home from work.  They're at 

the office all day.  They've got a set lunch.  They know kind of when they're going to be 

going out to dinner.   

 

 With children, the day is dependent on the weather, whether recess happens or it doesn't, 

whether the coach benches them in a basketball game or has them playing rigorously in 

the game.  So all of these things are very erratic and often difficult to control in children.   

 

 Every child with diabetes has unique needs, and each one is at a different cognitive and 

maturity level.  I've seen kids age seven who are really sharp and can handle things like 

injections and blood glucose pretty independently with minimal supervision, or I've seen 

14 and 15 years old that need a lot more supervision.  So it's really individually based.   

 

 With children, someone else -- and I actually think this is true with some adults, 

somebody always needs to help support and help to support the person's care.  And we 

know for children we need to make sure that they have access to their equipment, their 

supplies, their medication.  And we know that for children, and this presents the 

conundrum that we find ourselves in in the school, is that we need to make sure that the 

school allows support and access and permission for the child to be able to do these 

things.   

 

 So on the next slide, the care in the schools, school nurses and others, but we believe that 

the nurse is the most appropriate to coordinate and supervise and provide direct care 

when they are available and to communicate the care plan and be the liaison between the 
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parent and the healthcare provider at the child's diabetes clinic or hospital.  She's the one 

or he's the one who can help facilitate that.   

 

 But we also believe, just like parents who may not be medically oriented or relatives who 

may not be medically oriented who learn how to support the child and give insulin and do 

blood glucose monitoring.  We believe that in a child's day that non-medical staff can be 

trained to assist the student and the school personnel in providing a safe environment.   

 

 The challenges we find in school are on your next slide.  Blood glucose monitoring.  

Oftentimes children need some sort of an assistance -- some sort of assistance or 

supervision at the very least making sure that they have access to being able to get to 

their equipment.   

 

 They often will need help, particularly young children, in identifying low blood glucose 

levels and getting the appropriate treatment.  They need access to their medications.  

They need help on things like field trips and extracurricular activities.  And oftentimes 

just helping in recognizing the treatments and symptoms of high and low glucose.   

 

 It's critically important for the child out in recess who's sitting in the corner of the 

schoolyard for the mom who's volunteering that day or the teacher who's assigned to the 

schoolyard to be able to identify when a child has diabetes if they're sitting in the corner 

sleeping while the rest of the children are playing that that child might be having a low 

blood glucose episode, and also to make accommodations for academic testing.   

 

 Certainly you don't want them to be -- the child with diabetes to just be recovering 

cognitively from a low blood glucose level and then be expected to take a school 

performance test.   

 

 So the dilemmas at school.  The kindergartener looks pale and complains that he's sleepy.  

Somebody needs to help.  The student's leaving the class to go the bathroom every 15 

minutes.  Well that might be the student who just wants to get out of class, but if it's a 

student with diabetes you better first be sure that they don't have a very elevated glucose 

level where they need to go to the bathroom because they just simply can't help it.   

 

 The first grader might need some help with their insulin injection before lunch because 

that's the regimen that works best in preventing hyperglycemia for that little one.  And 

the football player who's warming up for the big game.  Somebody better be aware that a 

low blood glucose level with that increased activity with the athlete could cause them to 

be at risk for a low glucose reaction.   

 

 The next slide, I just want all of you to be aware that one of the things that we on our 

work group and the ADA and healthcare providers believe is necessary is a diabetes 

management plan.  This is the basis for all the treatment and care that should be 

implemented and supported during the school day.   

 

 It's developed with the parents, with the family, with the child, with their healthcare team.  

It's signed off by a member of the personal healthcare team.  It's individualized.  I already 

mentioned the importance of individualization, particularly with children who have 

different developmental stages and different cognitive and maturity needs.   

 

 And it should be implemented collaboratively by the school diabetes team, which we 

believe that the school nurse is critical to that team and leading that team, the student, the 
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parent or guardian, and hopefully other school personnel who can support that school 

process and plan.   

 

 And in closing my presentation, on the next slide, I just wanted to give you a list of the 

resources that could help support you in anything that you would need in addressing the 

science and the management of diabetes care.   

 

 All of these references are evidenced based.  These aren't things that we just have 

opinions on in most cases.  These are relative tested, evaluated programs.   

 

 So in closing I will answer questions at the end and turn this over for discussion on legal 

protection's challenges and resources.  Thank you.   

 

Catherine Dutton Mitchel: Hi.  This is Catherine Dutton Mitchel.  I'm with the Florida Protection and Advocacy 

Disability Rights of Florida.  And I'm going to talk to you first and go through generally 

the other view of the federal law involved in protecting students with diabetes.   

 

 But first is section 504 of the Rehabilitation Act of 1973, which, as we all know, 

prohibits discrimination on the basis of disability in programs and activities operated by 

recipients of federal financial assistance through the US Department of Education.   

 

 It requires that students be provided -- students with disabilities be provided a free 

appropriate public education including regular or special education and related aids and 

services that are designed to meet the individual educational needs of students with 

disabilities as adequately as non-disabled students.   

 

 And that's specifically where it sort of differs from IDEA, which of course requires the -- 

a free appropriate public education in the least restrictive environment, but specifically 

under 504, it's this idea of access to services in comparison to non-disabled students.   

 

 The title 2 of the American's With Disabilities Act is the third main federal law that 

protects students with diabetes, and it states that a public entity may not afford a qualified 

individual with a disability an opportunity to participate in or benefit from any aid, 

benefit, or service that is not equal to that afforded others, and may not provide such an 

individual with an aid, benefit, or service that is not as effective in affording equal 

opportunity.   

 

 And in interpreting the title 2 regulation, they should be read, the 28 C.F., R. Part 35 

should be read in conjunction with section 35.103A, and it should be -- not be construed 

to permit a lesser standard than the standard established by section 504.  So therefore, 

school districts are required to provide safe, free, appropriate public education to the 

extent -- same extent as required under section 504.  So you're going to have the same 

sort of analysis.   

 

 And of course it's required the public entity to administer services, programs, and 

activities in the most integrated setting appropriate to the needs of qualified individuals 

with disabilities.   

 

 Now in order to sustain a claim under section 504, you have to establish four primary 

elements, and that is that the school district's receiving federal funds, that the student is a 

qualifying -- has a qualifying disability under section 504, that the petitioner is qualified 

for participation in the relevant program, and that the student was denied the benefits of 
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the subject educational program due to their disability, and that's primarily where I will 

say most cases are turning on factually and legally.   

 

 If we can look toward the end of slide 33, and it focuses on no blanket policies, and I 

think that's where a lot of school districts are -- where they are, which is establishing just 

a blanket policy.  And it's not usually a case when we run into these problems where 

they've actually had an individualized decision and decided that the student needs to go to 

a school -- a different school, not their zone school, because of the need of a full-time 

nurse.   

 

 If we could turn to slide 34, some of the key issues that we see in these cases is first of all 

the denying of 504 eligibility or 504 plan.  And I would say that as things are evolving 

this is probably becoming less and less of a problem.  The cases I've seen where the 

district actually was trying to force a student to transfer to a different school, they were 

not denying that the student was eligible under 504 and even had -- gave them a 504 plan.   

 

 The Office of Civil Rights with DOE I think now more and more will find sort of 

automatic deficiency if a student with diabetes does not have a 504 plan.  I think their 

position is that a 504 plan is needed even if there is actually not necessarily every-day-

related services or supports or even accommodations, but that there should always be a 

plan at a minimum concerning testing perhaps, field trips, emergency situations, et cetera.   

 

 So it might not be something implemented every day, but I do believe OCR will be 

finding deficiencies if there is not a 504 plan for students with diabetes.   

 

 Another issue we see is, and this is probably more prevalent, is requiring students to go to 

the nurse's office for all the care.  Of course this results in the loss of educational time.  

And I do think that particularly OCR is -- really looks carefully at the loss of educational 

time.   

 

 Of course another issue is refusing to train school personnel to administer medications.  

And this is the one a little bit trickier, and you do have to look at the state law, which 

we'll talk about in a few minutes.   

 

 And then the more drastic issue, which is requiring students to transfer to another school 

for care or diabetes schools.  And as Ed was saying, many school districts do a fabulous 

job at meeting the needs of the students with diabetes.  And that certainly is the case here 

in Florida.   

 

 However, there are a few school districts who have set up what they call diabetes magnet 

schools.  And this is purely from a financial standpoint something they've done in order 

to get around having one, to either delegate to unlicensed assisted personnel or the 

sometimes expensive task of having a nurse, particularly a registered nurse, at every 

school.   

 

 And when they do this it's almost always a case of a blanket policy, which should result 

in a finding of discrimination because the decision is made based on a blanket policy 

instead of an individualized decision for the student.   

 

 On a later slide it also lists some other issues about pushing students to be self-

administering before they're maybe actually able to adequately do that, requiring parents 

to provide the services, requiring parents to go on field trips or the student not be able to 

participate in the field trip.   
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 If we could turn to slide 35, under the Americans With Disabilities Act Amendments Act 

of 2008, coverage for diabetes should be almost automatic, and that's because of the 

ameliorative effects from medication or treatment are not to be considered under the 

Amendments Act when determining whether an individual's impairment qualifies as a 

disability unless we're talking about ordinary eyeglasses or contacts.   

 

 Now some schools still believe that the limitation resulting must be in learning, but in 

fact it can be -- could limit other activities and therefore they qualify in that manner.  But 

as Linda discussed, obviously if a student's blood sugar level is not at an appropriate 

place, it will directly impact the ability to learn of that student.   

 

 And then, again, to be covered under section 504, a student doesn't have to have a 504 

plan to be covered, and this is a little bit different than under IDEA where a student is 

going to have an individualized education program or an IEP.  However, as I was saying 

earlier, I do believe that OCR is going to be looking toward the fact that most -- every 

student with diabetes should have a 504 plan.   

 

 There are also plans, and this depends on state law, that a student might need to have, and 

including under IDEA an individualized healthcare plan, there's also diabetes medical 

management plans.  The healthcare plan is more of a mechanism for the prescription, so 

to speak, from the student's physician.  And the diabetes medical management plan is 

where you go from this prescription to an actual plan for implementation in school.   

 

 And often a school will just attach these plans to the 504 plan, but I really think they 

should supplement.  There should still be additional information on the 504 plan.   

 

 If we can turn to slide 36, there's no reason care cannot provided in the classroom or 

wherever the student is because the student should be permitted to carry their supplies.  

And of course if they can self-administer, to self-administer.  Again, otherwise, always 

trooping back and forth to the healthcare room results in the loss of instructional time.   

 

 And really, the needles in the classroom is -- doesn't really pose a safety risk.  And this 

often isn't really the focus.  I've seen school districts still having a problem even when a 

student has a pump, and therefore there's not even needles involved.   

 

 On slide 37, again it's the school and not the parent that has the obligation to provide the 

care.  But I have seen in the districts that have set up diabetes magnet when a parent has 

really put their foot down and refused to transfer their student to the diabetes magnet and 

wants them to remain in the zone school, the school often will not force the transfer but 

they'll also make it clear that the accommodation is allowing the parent to come in and 

provide the service.   

 

 And it's our position that that is not a reasonable accommodation, nor is it the provision 

of a free appropriate public education.   

 

 Again, some school districts push the child to learn to self-administer too early in order to 

avoid this issue of either forcing transfer and trying to avoid providing either a nurse or 

delegation to an unlicensed assisted personnel.   

 

 There is often pressure for the doctor to change the treatment regimen, and that's actually 

in the case I'll talk about, but even at some point this change usually won't carry over to 
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the point where most often the student will end up needing insulin administration during 

school hours.   

 

 On slide 38, non-medical personnel trained to provide diabetes care in the absence of a 

school nurse is a safe and practical solution to the problem of perhaps the financial 

resources not allowing for a registered nurse at every school.  These personnel are 

trained, assessed, and supervised by school nurse, and this is very important that anyone 

be trained generally and then also child-specifically.  And if they're unlicensed to be 

continually monitored and assessed by a nurse.   

 

 It's also important that more than one person be generally and student-specifically trained 

because you never know if someone's going to be absent or unavailable, and there should 

always be two or three individuals that are able to step in and assist the student.   

 

 On slide 39, considerations for training is that, as Linda said, the school nurse is the most 

appropriate person to provide the care to the student.  However, even when a school 

nurse is assigned to a school, they can't be at all places in that school at all times.  So 

training other school personnel can enhance the school nurse's ability to provide the care.   

 

 Diabetes educators and other healthcare personnel can support the school nurse by 

providing training resources and guidance such as the National Diabetes Education 

Program's School Guide.  And this is a really, really helpful guide.  It's called Helping the 

Students With Diabetes Succeed, and it was updated in 2010.  And this was actually very 

helpful in a case that we litigated as well.   

 

 And finally, most diabetes emergencies can be avoided when school staff are well 

educated.   

 

 Slide 40.  It's important when you're looking at these cases is to first take a look at your 

state's Nurse Practice Act.  Here in Florida, our Nurse Practice Act does leave it to the 

registered nurse to decide whether to delegate insulin administration or not.  And the 

regulations that go along with the Nurse Practice Act actually list out factors to weigh in 

the selecting of the task or activity to be delegated.   

 

 One of the first considerations is the potential for patient harm.  Second is the complexity 

of the task.  Third is predictability or unpredictability of outcome including the 

reasonable potential for a rapid change in the medical status of the patient.  Next is the 

level of interaction required or communication available with the patient.  And last is the 

resources, both in equipment and personnel available in the patient setting.   

 

 And the factors to weigh in selecting and delegating to a specific delegate include the 

normal assignments of the potential delegate, the validation or verification of the 

education and training of the delegate.  The delegation process should include 

communication with the UAT or unlicensed assistive personnel, which identifies the task 

or activity and the expected outcome, the limits of their authority, the timeframe for the 

delegation, and the nature of the supervision required.   

 

 And then the initial allocation of the task or activity to a delegate, periodic inspection of 

the accomplishment of such task or activity, and total nursing care responsibility remains 

with the qualified nurse delegating the task or assuming responsibility for the 

supervision.   

 

 So that's what our -- Florida's Nurse Practice Act and its regulations look at.   
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 The three questions sort of generally under any Nurse Practice Act are going to be is the -

- performing the task a nursing function, are their exceptions to the act that would allow 

delegation, and has the state's Board of Nursing issued rulings or guidelines on whether 

the task can be delegated.   

 

 And from there I will turn it over to Ed.   

 

Ed Kraus:  Thanks, Catherine.  I'm going to talk about the California litigation, which some of you 

may or may not have heard about, but we could do a whole hour on the California 

litigation.  In some ways it really sort of encapsulates all the important legal, political, 

and the practical issues that are involved in the kind of Safe At Schools campaign and in 

the effort to prevent discrimination against students with diabetes.   

 

 But for today's purposes, I'll be concise.  The ADA and some families of children with 

diabetes brought a class action lawsuit in federal court trying to protect the federal civil 

rights of California students with diabetes.  And they brought claims under 504, title 2 of 

the ADA, and IDEA, and they sued some school districts and the California Department 

of Education.   

 

 The ADA was represented by the Disability Rights Education and Defense Fund, and 

Reed Smith Law Firm, so they were -- they were ready to do battle.  And the California -- 

but fortunately the California Department of Education recognized the merits of the 

claims that the ADA was bringing, and they took the opportunity to go ahead and try and 

improve what was pretty obviously a bad situation for many students with diabetes in 

California.   

 

 So fairly early on in the litigation, settlement talks were initiated, and happily in 2007 a 

settlement agreement was reached and a legal advisory was issued by the California 

Department of Education which would protect -- which had the intent and arguably effect 

of protecting children by allowing school staff members to volunteer to be trained to 

administer insulin at school and school-related activities.   

 

 And that should have been the end of it.  However, it wasn't.  And several nurse 

organizations challenged the agreement in a state court lawsuit that I think was filed in 

2009 I want to say, and they argued that the California State Law forbid unlicensed 

individuals from administering insulin.  And so therefore the legal advisory that was 

issued as a result of the settlement agreement couldn't be followed by school districts.   

 

 So they filed their action in state court and unfortunately the trial court upheld their 

challenge and concluded that California State Law didn't allow unlicensed individuals to 

administer medication in schools and so -- and they also held that the California State 

Law wasn't pre-empted by Federal Disability Laws.   

 

 And so the case was appealed, and an intermediate appellate court upheld that decision.  

However, last year the California Supreme Court agreed to take an appeal that was -- they 

granted the American Diabetes Association's request for an appeal, and the parties have 

fully briefed the case and were waiting for oral argument.   

 

 Really exciting aspects of this Supreme Court Appeal are the amicus briefs that have 

been filed.  There have been at least six representing a large number of medical 

organizations and disability rights groups and the California School Board Associations, 

all in favor of the ADA's position.   



NDRN  

Moderator: Eugenia Wheeler  

11/14/2011 - 1:00 PM ET  

Conference ID: 5669787  

Page 16  

 
 

 And then most importantly, the United States Department of Justice filed an amicus brief, 

and they took the position that to the extent California Law forbids unlicensed volunteers 

to administer insulin, it's pre-empted by Federal Disability Rights Laws because it 

presents an obstacle to compliance with federal obligations.   

 

 Now that's an argument that the ADA had made previously down below, but it carries a 

lot more force with the Department of Justice making the argument, so we're cautiously 

optimistic about the possibility of a positive ruling in the -- from the Supreme Court.   

 

 The timeline, I'm told the California Supreme Court is very backed up, but we're 

supposed to get oral argument set some time maybe early next year and a decision 

hopefully some time during next year.   

 

 I'm going to switch it back to Catherine, and she's going to talk about a case that she was 

involved in litigating that also deals -- or that deals with diabetes school issues.   

 

Catherine Dutton Mitchel: Okay.  I would say I've been lucky enough to be involved in this partnership with the 

ADA and PNA, and I've been given several cases.  The first case was concerning a 

school district with a diabetes magnet program, so to speak.   

 

 And in that case we chose to file an OCR complaint.  I will tell you that that OCR 

complaint is now two years old, and the student can now self-administer.  And we still 

don't have a finding by OCR.  It's been very interesting talking to the OCR investigator as 

it's evolved, but -- and maybe this is just an isolated instance, but we obviously haven't 

gotten a very quick result to say the least in that case.   

 

 And there's -- I think there's a lot of kind of crossroads across the nation and also in our -- 

here in Florida because last summer we had legislation come into effect that I know the 

American Diabetes Association was very instrumental getting passed, and that legislation 

essentially states that a student cannot be forced to transfer to a school that they are not 

otherwise zoned for only due to diabetes.  So basically prohibits these diabetes magnet 

schools.   

 

 Even with that, we still have run into situations with the districts saying okay so we can't 

force transfer, but we are not going to provide insulin administration at your zoned school 

because we don't happen to have a registered nurse there and we don't allow delegation.   

 

 And that was the case in Pinellas County, one of our school districts.  And the great thing 

with students and their families getting assistance from the American Diabetes 

Association is they really set the case up very well for us by doing extremely good letters.  

They have sample letters that go to the school district outlining exactly the situation, the 

law, and it becomes very clear at the point that if -- at that point the district still is either 

requiring transfer or requiring the parent to provide the insulin administration that is 

based on policy.   

 

 And I think in these cases once you have that established, it's very easy or easier at that 

point to win their case because I think it's very clear under 504 and the ADA and IDEA 

that decisions must be made on an individualized basis.  But I do think in the cases -- in 

these cases it's usually made based on policy.  And if you can establish that then you're 

most likely going to succeed.   
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 In Pinellas we chose to file a 504 complaint on the district level, and we recently had a 

very good outcome following a two-day hearing.  And essentially the hearing officer said 

in his ruling that we had presented sufficient evidence that the school district policy was 

applied without consideration of the individual and unique needs and circumstances of 

each student seeking accommodation and services and that the respondent, the school 

district, presented evidence that it prefers not to allow administration of insulin by any 

personnel except for licensed registered nurses.   

 

 However, they failed to establish that the administration of insulin by unlicensed assistive 

personnel is sufficiently dangerous that they would be justified in refusing UAP 

administration of insulin.   

 

 So the resulting effect of this policy the hearing officer found was to deny the student her 

right to participate in their program to the extent possible with appropriate and reasonable 

accommodations and services in the same way and in the same school as she would if she 

were not disabled.   

 

 The hearing officer went on to point out that a school district's not obligated to place 

nurses in every school where there's a child with diabetes.  But the school district must 

consider the individual specific needs of each child seeking insulin administration 

accommodations under section 504 and provide appropriate and reasonable 

accommodations which may include administration by a registered nurse, an LPN, a 

CNA, or unlicensed assistive personnel at the district's discretion, but they must allow the 

child to remain in the school that they would go to if they were not disabled.   

 

 In this case the hearing officer ordered that the school district revise its policies and that 

specifically each student must be given an individualized and personally-specific 

consideration.  He went further to say that the school district, both in policy and practice, 

should recognize that it is generally appropriate and reasonable, limited only by the exact 

personal circumstances of the student and personnel available for training and services, to 

provide for the administration of insulin through the services of either RNs, LPNs, CNAs, 

or trained non-medical personnel.   

 

 He also ordered reimbursement to the parents and of course that a 504 meeting was to be 

convened in order to develop an appropriate 504 plan for the student.   

 

 I know in our case it was very, very helpful to have the student's endocrinologist testify 

and along with that kind of precursor letter requesting the accommodation that there was 

a letter from the doctor not requesting a registered nurse or even an LPN for the student, 

but that the student's endocrinologist stated that it was appropriate for an appropriately-

trained non-licensed personnel to be delegated the task.  I think that was -- that was 

important and helped counter the -- I mean you're going to have get around obviously the 

reasonable accommodation issue of the financial cost, the burden, if what you're only 

asking for is a nurse.   

 

 So it's helpful if the parent and the doctor establish up front that they're not specifically 

requesting a nurse but an appropriately-trained adult.   

 

 And I want to make sure we have time for questions, so I will stop there concerning the 

Pinellas case.   

 

Ed Kraus:  Thanks, Catherine.  Yes, I want to have -- make sure we have time for questions too so 

I'll just sort of whip through the last few slides.   
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 There are just a couple other key cases, although really Pinellas is just outstanding.  It's a 

great decision and a great outcome.  But a couple other key cases to mention that don't 

necessarily have the great outcome.   

 

 The first.  There's a -- and just to be clear, Duval county is a situation where there's a 

policy essentially establishing diabetes schools.  And in 2009 there was a really bad OCR 

decision that upheld the legality of -- basically the legality of diabetes schools and, in my 

view, was not well reasoned.   

 

 And the ADA filed a request for reconsideration with OCR Region 4, and I think it's a -- 

that we set forth a very persuasive position as to why the OCR decision is just flat out 

wrong.   

 

 The problem is they still haven't ruled.  It's been over two years since we filed it, and 

we're optimistic that the Department of Education is going to take the same position as 

the Department of Justice and they're going to overturn the decision that upholds diabetes 

schools.  But that hasn't happened yet, and so it's important to be aware that there is this, 

at the moment, bad OCR decision out there.   

 

 The Conejos Valley case is also mentioned on the slide there, and that's just an older 

OCR decision from California.  It's a really good case.  It's similar -- a little similar 

Pinellas in that it involved sort of a blanket policy.  It was a six-year-old with diabetes 

and Downs syndrome, and OCR looked at this and said that the school district violated 

504 and the ADA because it failed to make an individual determination of the student's 

needs and it just proposed placement based on a district policy that prohibited unlicensed 

personnel from giving injections.   

 

 So that's one that -- before Pinellas it was one that those of us doing advocacy would 

point to the Conejos Valley decision.  But now we have Pinellas, which is newer and in 

some ways even stronger.   

 

 Finally, you should be aware that there's a bad federal court case that is up on appeal.  It's 

R.K. versus Board of Education of Scott County.  It's an eastern district of Kentucky 

decision that found -- it was brought by a private attorney, and he schooled -- he sued a 

school district that was transferring a kid to another school where there was a nurse.  And 

the court, in a really weak decision and using an analysis that was flawed, held that the -- 

that there was no violation of 504 based on what happened.   

 

 The court bought the school's argument that they didn't have to provide an untrained -- I 

mean a trained volunteer because the school had some liability concerns based on a 

Kentucky nursing opinion.  So in other words, there was no actual law that said 

unlicensed people couldn't administer insulin, but the school just sort of threw it out there 

that hey there's a Kentucky Board of Nursing opinion that says we shouldn't do it, and so 

we have liability concerns, so we're not going to provide anybody in the school who's an 

untrained -- unlicensed volunteer and we're not going to provide a nurse.   

 

 So the case on appeal to the Sixth Circuit.  I worked on the amicus brief that the ADA 

filed, and also very positive development.  The Department of Justice filed an amicus 

brief in that case as well agreeing with our legal position and also making a really -- sort 

of reiterating their argument that they made in the California case that any state law that 

sort of prevents unlicensed personnel from administering insulin is going to be pre-

empted by federal disability laws.   
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 So those are the important cases to be aware of.  If you hit slide 44, I'm telling you, the 

resources that the ADA has are fantastic.  If you're handling a case involving somebody 

with diabetes, whether it's a school case or any other kind of case, you've got to check out 

the ADA's website.   

 

 One of the jewels, or the jewel probably of the students with diabetes resources would be 

the legal rights of students with diabetes.  It's just -- it's incredibly thorough and detailed, 

and it sets out black letter law and it catalogs OCR decisions and it also provides 

information about relevant state laws.  So that's a really important one to know about.   

 

 Also, the attorney's material -- or the attorney materials bank, there's great stuff there.  

There's background and training pieces on different areas of the law.  There's litigation-

related documents.  It's just a wealth of good stuff.   

 

 Finally, you should know about the Advocacy Attorney Network, which Catherine just 

eluded to.  If you're willing to be a referral source for cases involving students with 

diabetes or individuals with diabetes, you should absolutely let us know and get signed 

up.  

 

 And then sort of related to that, the ADA has an advocacy attorney list serve that is 

fantastic.  Hopefully some of you or a lot of you already know about it, but it deals with 

the different legal issues that individuals with diabetes are dealing with in employment 

and education and other areas as well.   

 

 Finally, slide 45.  Catherine mentioned this.  I'm going to just echo it.  The NDEP Guide 

is an incredible resource.  It was recently renewed.  I use it -- I bring it to almost every 

504 meeting that I attend, and I'm constantly e-mailing it to attorneys of school districts 

who are trying to say that they don't think that schools should be having to do what we're 

suggesting for kids with diabetes.   

 

 Last slide, partnering with the ADA.  Just so you know, and sort of the case referrals, 

there's a huge need for help in representing, especially students with diabetes in these 

different kinds of school cases.  We're -- the ADA gets hundreds of calls every year from 

parents in that situation.   

 

 The staff attorneys for the ADA have expertise in diabetes education law, and you should 

not hesitate to contact them.  They can also be helpful if you have a case involving in 

diabetes, they can assist with finding a medical expert.  And as I eluded to, in certain 

cases, the American Diabetes Association files amicus briefs in support of people with 

diabetes and the protection of their rights.   

 

 I'm going to flip it back to Ron with the five minutes we have left to see if we have any 

questions.   

 

Ron Hager:  Amanda?   

 

Operator:  Good afternoon ladies and gentlemen.  The floor is now open for questions.  If you do 

have a question, please press the number seven on your telephone keypad.  Questions will 

be taken in the order they are received, and if at any point your question has been 

answered, you may press seven again to disable your request.   
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 If you are using a speakerphone, we do ask that while posing your question you pick up 

your handset to provide favorable sound quality.  Please hold while we wait for the first 

question.   

 

 Our first question is from Patrick Clendenen.  Patrick, please state your question.   

 

Patrick Clendenen:  Hi.  I just wanted to know -- I have a case in Massachusetts for a young student that was 

dismissed from a private school because he has type 1 diabetes, and the response was 

they don't have a school nurse.  I think the parents aren't going to -- they filed a complaint 

in the OCR, and we're trying to make them financially whole, this is a pro bono case I'm 

handling.   

 

 And because of the change in schools was more expensive, and I was just curious 

because Massachusetts is a non-delegation state it appears, school's obligation is to have 

a school nurse or some other appropriate result, is that correct?   

 

Ron Hager:  Ed, do you want to handle that one?   

 

Ed Kraus:  Sure.  Yes, I would say that is correct, assuming -- you said it was a private school, so I'm 

going to --.  Most private schools, you've got some federal financial assistance that you 

can identify and then you can haul in section 504, and you can argue that under 504 that's 

a reasonable accommodation for them to provide somebody who can keep this child safe 

at school.   

 

 If they don't want to have a nurse or if they don't have a nurse, that doesn't get them off 

the hook.  They're still obligated, arguably, to provide somebody --.  I'm sorry, if you said 

Massachusetts was a non-delegated -- non-delegation state?   

 

Patrick Clendenen:  Yes.  That's my understanding.   

 

Ed Kraus:  Okay.  I'm sorry.  Then it's an argument.  They will argue that it's an undue burden for 

them to have to provide a nurse, but I would certainly make the argument that if 504 

applies, it's a reasonable accommodation.  They can provide what is necessary for a child 

to be -- a child with diabetes to be able to attend that school.   

 

 And then ultimately they'll argue it's an undue burden.   

 

Patrick Clendenen:  Right.   

 

Ed Kraus:  And it's hard to say how that would come out.   

 

Patrick Clendenen:  Yes, I mean I think the approach we're taking is that if we get to that point that they can 

just don't -- stop taking financial assistance from the federal government and they don't 

have to have a nurse if they don't want.   

 

Catherine Dutton Mitchel: And this is Catherine.  Keep in mind that even in non-delegation states I would think that 

we might be looking at just limiting the issue to delegation of insulin administration.  

And if that's the case and that's all you're looking at at needing a nurse for, it can be an 

appropriate solution to have a nurse only during the -- during lunchtime, which is 

typically when the insulin administration would occur.   

 

 And I've heard of nursing services costing as little as $25 to go in and provide an hour's 

worth of care every day.  So it makes it a little bit harder to argue it's an undue burden.   
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Patrick Clendenen:  Thank you.   

 

Operator:  Our next question is from Catherine -- is for Catherine, from Andrea Mynatt.  Please state 

your question.   

 

Andrea Mynatt:  Thanks.  I have a daughter that's -- we live in the state of Missouri, and her school is 

denying getting training on the before and after school staff, so I'm wanting to know if 

that's --.  I mean listening to everything this morning, it sounds like that's -- they're 

definitely discriminating against her.  I just want to make sure that that's -- that I'm 

understanding this information correctly.   

 

Catherine Dutton Mitchel: And I would say that you're correct, that if other students are allowed to participate in the 

before or after, and I'm not sure if you're talking about after-care or before-care, but any 

school activity or sponsored activity that they cannot be discriminated against.  So I think 

the same analysis would apply.   

 

Andrea Mynatt:  Okay.  The superintendent is taking the stance that asking a before or after school teacher 

for an activity for them to learn how to test her blood sugar, that putting those teachers in 

that kind of situation is out of their realm of responsibilities as a teacher.  That's the 

stance that the school district is taking.   

 

Catherine Dutton Mitchel: Well during the school day it's typically a teacher who is monitoring the student's blood 

sugar testing, so I'm not sure why his analysis would be different if it's during -- if it's 

school personnel, unlicensed personnel during the regular school day or before or after 

the school day.   

 

Andrea Mynatt:  The only person that does anything with her during school hours is the health aide.  

They've put a lot of responsibility on my child for informing her teacher when she's not 

feeling well that they will allow her to go to the nurse to have her blood sugar checked.  

Her immediate teacher does not have any -- doesn't have any responsibility or control or 

input or anything.  They really have just left it up to her, and what we're fighting is that if 

she would happen to have a seizure, which we have experienced, that they're not willing 

to do -- to do anything.   

 

Catherine Dutton Mitchel: Well it sounds like they're -- they're actually not adequately accommodating her during 

the school day either.   

 

Andrea Mynatt:  Correct.  Yes.  From what you all stated, that's evident now.  Yes.   

 

Catherine Dutton Mitchel: Exactly.  So if you go to argue that, then basically you're going to win both battles, either 

before or after, that a teacher should be able to monitor or assist.  Or they're going to have 

to bring the health aide to her.   

 

Andrea Mynatt:  Correct.  Okay.  Thank you.   

 

Operator:  Our next question is from Michelle Slater.  Michelle, please state your question.   

 

Michelle Slater:  Hi.  My name is Michelle Slater, and the case that I'm referring to is in a Maryland case, 

which appears to be a delegation case, or a delegation state, but they are making a 

differentiation between insulin and Glucagon.  They will train and administer Glucagon 

for non-licensed staff, but insulin they say is not an emergency drug because if she goes 

high she's not going to have any -- she's not going to go unconscious or whatever, but 
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they're saying they will do it for Glucagon but not insulin.  Does that sound like 

something that you've encountered before, and what should I do about that?   

 

Catherine Dutton Mitchel: No, this is the argument they were also making in Pinellas.  I don't think that's unusual 

that a school district that's not willing to delegate will delegate the Glucagon but not the 

insulin administration, and obviously in Pinellas that was not persuasive to the hearing 

officer.   

 

Ed Kraus:  Well it often has to do with the Nurse Practice Act of the state, which in some cases will 

allow for unlicensed individuals to administer medication when it's an emergency 

situation.  So they'll take the position that we acknowledge that we have an obligation to -

- we can't hide behind the Nurse Practice Act when it comes to Glucagon because it 

doesn't prevent Glucagon administration because it's an emergency situation.   

 

 But arguably, administering insulin is not an emergency -- something you do in an 

emergency situation.  It's something you do routinely to manage diabetes.  So that sort of 

makes it different than emergency medications like Glucagon or epinephrine.   

 

Michelle Slater:  Well I was just reading the Nursing Act of Maryland just off the ADA website, and it 

doesn't make any distinction between emergency drugs or anything in the verbiage.   

 

Ed Kraus:  Sometimes it's not in the Nurse Practice Act.   

 

Michelle Slater:  Okay.   

 

Ed Kraus:  It'll be in their Good Samaritan Act or it'll be in the school code -- I mean, I don't know.  

But it's certainly something -- it's sort of state specific.  And maybe there's no 

justification in Maryland for doing it.  I just -- I do know that that, in other states, there -- 

a distinction can be made.   

 

 But regardless, you still argue that it's the school's obligated to either provide a nurse if 

they're claiming that only nurses can administer insulin, or train somebody.   

 

Michelle Slater:  Right.  Yes.  They're requesting that a parent go on all field trips and come to all parties 

where there's cupcakes involved.   

 

Ed Kraus:  Schools -- that happens frequently.   

 

Michelle Slater:  Yes.   

 

Ed Kraus:  I guess my sort of practical advice with parents is to ask them do they want to go on field 

trips?  Are they often -- how often do field trips actually occur?  So, there's sometimes a 

lot to be gained from sort of figuring out what you're really fighting over if it's a field trip 

issue because schools can really get, in my experience, they'll take that position with field 

trips and you make an argument that no, you have to have somebody who goes on the 

field trip who's trained and capable of managing that child's diabetes.   

 

 And the school district says well, I don't know who we're going to have.  I don't know 

how we're going to do that.  And it sort of -- it turns out that you're unable to resolve the 

larger issues because you're getting tripped up over what amounts to one or two field 

trips, which in fact the parent might well want to be able to attend.   
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 Which isn't to say that parents should be forced at all or that parents should have to come 

into school every time there's a party that serves cupcakes.  It's just a bit of an advocacy 

consideration on these diabetes cases.   

 

Michelle Slater:  Right.  Thank you.   

 

Ed Kraus:  Sure.   

 

Operator:  Again, as a reminder, if you do have a question, please press seven on your telephone 

keypad.  Again, as a reminder, if you do have a question, please press seven on your 

telephone keypad.   

 

Ron Hager:  Amanda, since it's about almost 20 to, and we don't have any other questions?  Last call.   

 

Operator:  There are no questions at this time.   

 

Ron Hager:  All right, well thank you all for participating.  Thank you to our speakers from the ADA 

for doing a wonderful presentation.  Thank you, Amanda, for being our host.  And this 

will be posted on our website as soon as it's available.  Thank you everybody.   

 

Operator:  Thank you.  This does conclude today's teleconference.  We thank you for your 

participation.  You may disconnect your line at this time.   

 

 


