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Allan:  Welcome to New Healthcare Reform Laws and Impact on 
Individuals with Traumatic Brain Injury Part One.  My name is Allan 
Bergman, and I am president of High Impact Mission-Based 
Consulting in Northbrook, Illinois.  Most recently I served as president 
and CEO of Anixter Center, a large community nonprofit service 
provider in Chicago, where we had a major post acute program for 
community integrations for individuals living with traumatic brain 
injury.  Prior to that, I was privileged to serve as president and CEO 
of the Brain Injury Association of America in Alexandria, Virginia; and 
prior to that as the director of government relations and state federal 
relations with the United Cerebral Palsy Associations in Washington, 
D.C. from 1986 to 1998.  So I‟ve been extensively involved in 
healthcare policy, advocacy, and provision for a significant portion of 
my professional career. 
 
This is, on the next slide, part one of a two-part webinar on 
healthcare reform and individuals with a traumatic brain injury.  As 
you are aware, this is a very extensive piece of federal law…two, as a 
matter of fact.  And this conference and webinar will not be all-
inclusive, but I hope to give you a significant insight into the major 
changes, challenges, and opportunities ahead of us.  On this 
particular part one we will cover the background to healthcare reform; 
market reforms in health insurance; the package of essential health 
benefits that will be coming forward; the description of the exchanges, 
which are officially called American Health Benefit Exchanges; what 
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the individual mandates are that you‟ve been hearing about; the 
employer mandates that you‟ve heard about; and some of the 
interesting tax credits and subsidies that are made available both to 
employers and to individuals and families. 
 
So if we go to the next slide, we will see that on part two, which is 
available separately from www.ndrn.org, we will be covering 
Medicare changes; changes in Medicaid acute care; major changes 
in Medicaid long-term services and supports; the initiation of Class 
Act, a new voluntary contributing long-term services program; 
prevention and wellness initiatives; and quality initiatives that are 
included in this major new set of laws. 
 
On the next page we have the titles of them:  The Patient Protection 
and Affordable Care Act, which President Obama signed on March 
23rd, 2010, and a week later the Healthcare and Education 
Affordability Reconciliation Act, which was signed on March 30th.  
These are the two integrated pieces of legislation that have now 
become law.  We‟re not going to take the time this evening to discuss 
the reconciliation process, the partisanship and bickering that 
occurred over this because that‟s a lengthier discussion and we have 
more substantive things to discuss, as you will see on the next slide. 
 
So why are we here?  What happened that we needed to have 
healthcare reform?  As you know, the number of individuals in this 
country who are uninsured has been increasing for at least the last 15 
to 20 years, estimated to be at least 44 million.  Some of the 
estimates say 48 million.  That‟s a very significant portion of the 
population, and at least ten million of those are children under the 
age of 18 who have no primary healthcare coverage and, when they 
need it, end up in the emergency departments. 
 
Our healthcare costs are not sustainable.  In 2009, $2.5 trillion…I 
don‟t know how much money that is, but it‟s 17.6 percent of the 
country‟s gross domestic product, and it is projected to almost double 
in the period from 2009 to 2019.  Equally important and particularly 
important to the community on this call and the community of 
individuals with disabilities, chronic health conditions, and chronic 
illnesses, as well documented by Harvard Studies, over half of the 

http://www.ndrn.org/
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personal bankruptcies in the United States are caused in part or in 
whole by excessive medical costs. 
 
And as we see on the next slide, we‟ve also had premium increases 
that are out of control.  In a nine-year period, a 120 percent increase 
in the total cost of insurance to an employer on a group health plan.  
That also is not sustainable if that were to double again in the next 
nine years. 
 
Again, particularly important to individuals with traumatic brain injury 
and other conditions/disabilities, chronic health issues are massive 
barriers to healthcare access and services that were not entirely 
resolved by the Americans with Disabilities Act in 1990 and were not 
addressed in the ADA amendments of 2008.  Under the ADA, it must 
be actuarially sound for an insurance company to insure someone, 
and we know that it probably isn‟t actuarially sound on a case-by-
case basis for someone who has a significant disability, a long-term 
traumatic brain injury, or other chronic health condition because their 
cost of healthcare services are going to be atypical.  This was 
compromised for the political side note early on in the very first 
version of the ADA when then Senator Weicker from Connecticut 
made it clear that this was off the table, Connecticut being a major 
home of several national insurance companies.  And when he left the 
Senate and the chair was taken over by Senator Harkin from Iowa, 
the second largest state housing health insurance company, it didn‟t 
happen.  So we had a great deal of stake in the traumatic brain injury 
community in terms of seeing the need for reform in order to better 
cover the healthcare needs of children and adults with traumatic brain 
injury and ease the financial burden and improve the access. 
 
So if we‟ll go on the next slide, one of the other questions that people 
consistently ask me is why does it have to be so big…why is it over 
2,000 pages…why couldn‟t they just get this done in a couple of 
hundred pages?  Well, it‟s pretty simple:  If there was agreement – 
and there was – that preexisting condition exclusions and annual and 
lifetime caps, particularly ones of annual caps as low as a half a 
million and lifetime two to five million, then when you take those off, 
you really do need to insure everybody and have an individual 
mandate because otherwise this is not a good business model for an 
insurance company, even if it‟s a nonprofit insurance company, 
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because the only time people would buy insurance is once they 
became ill or had a disability or a chronic health condition and nobody 
would buy it while they‟re well.  So the need here was to be sure that 
everybody was covered, which leads to the individual mandate, which 
is also what was done in Massachusetts a couple of years ago. 
 
Once you get to an individual mandate for people who can buy it, 
even with some degree of subsidy, you also have to look at Medicaid, 
you have to look at Medicare, you have to look at the subsidy issue, 
and you have to look at cost controls.  And that then leads to very 
comprehensive legislation with all kinds of intersects of existing codes 
and, in addition, obviously the need to look at what else it‟s going to 
take in infrastructure to deliver this. 
 
So on the next slide we see what isn‟t healthcare reform.  Regardless 
of your political views, this is not socialism.  The legislation that is 
now law mandates personal responsibility with sliding scale 
subsidies.  The government is not the payer.  The governor is not the 
provider any more than it has been to date with Medicaid and 
Medicare.  There is no public option for healthcare…hotly debated, 
but it is not in the law.  Interesting…and we‟ll come to this in the 
second webinar…the Class Act is in fact a public option for long-term 
services and supports.  But that one didn‟t get a lot of press, and that 
may have been a good thing.   
 
So what does healthcare do…on the next slide?  It builds on the 
existing unique-to-the-United-States employer-based system with 
private insurance companies.  It does expand Medicaid, and we‟ll go 
through each of these shortly.  It ends discrimination based upon all 
types of disability.  That in and of itself is a massive, massive gain for 
individuals with traumatic brain injury.  And it guarantees access to 
affordable coverage.  As we‟ll see when we go to the next slide, there 
were a number of insurance market reforms enacted into law, and 
these will be phased in over the next three and a half years.  The list 
of them is before you, and I will be going through each of these; but 
that nemesis of preexisting condition exclusions, the whole issue of 
guaranteed issue and renewal…once you have it, you can keep it if 
you can pay for it…collapsing the range of premiums and exceptional 
costs as people did have health conditions or aged, new coverage for 
kids up to 26, prohibiting lifetime and annual caps…again, being 
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phased in…capping out-of-pocket costs for everybody with subsidies 
for people in lower income brackets, and the establishment in law of 
an essential benefits package that we‟ll be discussing at length 
because it‟s the beginning; but we have a great deal of work to do in 
order to make that real. 
 
Now let‟s get on the next slide to the preexisting conditions 
exclusions.  As of October 1st of this year…that‟s a pretty short time 
away…the exclusion for children with preexisting conditions is 
eliminated.  No insurance company is going to be able to legally deny 
coverage for a child with a preexisting condition during the open 
enrollment period with an employer or if you‟re buying it on the 
individual market.  That has to be wonderful news for families who 
have children with traumatic brain injury or other chronic health 
conditions, diseases, or disabilities, for the first time to be able to get 
regular health insurance coverage for their children. 
 
That elimination of the preexisting condition exclusion for adults will 
disappear on January 1st, 2014, when the exchanges, which I‟ll be 
discussing shortly, go in place, and the essential benefit package 
goes in place.  So that‟s still a gap, but we have a way to fill that, 
which I‟ll get to momentarily.  And as I said, this is a great victory for 
all children and adults living with disability from traumatic brain injury. 
 
On the next slide is the temporary solution, a national high-risk pool 
for folks who are uninsured and denied coverage due to a preexisting 
condition.  So after the 1st of October this is for adults, and it will carry 
through until January 1st, 2014, when the essential benefits package 
and the exchanges go into business and the exclusion for adults is 
taken off.  So there will be no more that will be prohibited. 
 
By the 1st of July of this year, the secretary of the Department of 
Health and Human Services will have up a website specific to states 
about affordable insurance options and how the national high-risk 
pool will work. 
 
The next issue on the next slide is that of guaranteed issue and 
renewal.  And as you can see here, as of the 1st of October none of 
these listed issues which were always barriers to people getting their 
insurance issued or renewed will be relevant.  Your health status, 
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physical and mental illnesses, claim history…lots of times they look 
up your claims, which, by the way, are not in the public domain but 
are in the private domain of all the insurance companies, if you didn‟t 
know that…what kind of healthcare you‟ve been receiving, your 
medical history. 
 
And as we go to the next slide, your evidence of insurability including 
conditions resulting from acts of domestic violence.  We know that 
domestic violence is a causative factor for some people with 
traumatic brain injury.  That has been an exclusionary factor…no 
longer. 
 
Genetic information.  Tremendous concern, particularly among 
people with genetic conditions, women with genetically-linked breast 
cancer and other…both men and women with genetically-linked 
cancers of other types, which can impact people with traumatic brain 
injury, that the information would be kept confidential and there‟s 
confidentiality laws; but now it doesn‟t matter – well, it matters, but if 
that information gets out to the health insurer, they can‟t use it as a 
means to discriminate.  And then your disability tag or condition or 
label in and of itself is no longer an excuse. 
 
These are major, major changes for the traumatic brain injury 
community and the larger disability and chronic health condition 
community.  And if the secretary wants, currently a she, could list 
other factors that they couldn‟t stop issuing insurance. 
 
And then you go to the next slide, and you‟ll see there‟s only one 
reason…only one reason technically that they can get you.  I‟ve listed 
two, but hopefully nobody is going to commit fraud, and I don‟t think 
that‟s going to be an issue.  So it‟s for nonpayment of premiums, but 
they have to give written notice, and there has to be a grace period, 
and the secretary will have to specify what that is in regulation; and 
that‟s going to be another advocacy opportunity, is to make sure that 
it‟s not like a ten-day grace period.  My recommendation, if they ask 
me, would be at least a 90-day, but that remains to be seen.  But 
that‟s the only reason there will not be guaranteed issue and renewal.  
That‟s the only one. 
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Next slide, dependent children.  Parents who have children up to their 
26th birthday as of October 1 are now going to be able to enroll their 
children on their family insurance policy.  If they don‟t have family 
coverage, if it‟s only a single parent or a couple with no children, 
they‟ll have to pay the family premium as their employer offers it or 
even their individual plan, but they won‟t be able to be denied.  And 
this is a tremendous gift, again, for families who have a son or 
daughter with a traumatic brain injury who‟s currently not receiving 
Medicare or Medicaid or the family would prefer to have commercial 
insurance with Medicare or Medicaid as a secondary payer or backup 
for some of the things that they pay for under Medicaid, particularly 
home and community-based waiver services and personal support 
services that are not paid for by commercial health insurance. 
 
Interestingly enough, in response to a request from the secretary of 
HHS, most of the large insurance companies have indicated they‟re 
willing to do this this month, next month, and not wait until October 
1st.  So my recommendation would be find out where the insurance 
company that you currently have your health insurance with is on this 
particular issue.  And if you have a son or daughter under 26 years of 
age, find out how quickly you can sign them up.  Does it only have to 
be in the open enrollment period or might they allow you to do it now?  
Hopefully some employers and insurance companies might say, fine, 
we‟ll take it now.  That‟s a great opportunity.  So check with the 
human resource department if you‟re employed; check with your 
insurance broker if you have an individual plan. 
 
Going to the next slide, again a profound, profound change in policy 
effective the 1st of October.  That‟s pretty soon.  No more lifetime 
caps on the payment for covered health insurance items.  What that 
means is if you have a catastrophic situation and you require 
repeated hospitalizations, surgeries – and I hope you don‟t, but we 
know people do – and rehab services and a variety of ongoing 
expensive prescription drugs, chemotherapies, we know that in the 
course of five years this could run three, $5 million easy in today‟s 
healthcare cost environment.  What this says is there‟s no lifetime 
cap as of the 1st of October.  And a lot of policies still on the market 
have two million, three million, or $5 million caps, which are very, very 
restrictive.  And again, for an individual with traumatic brain injury 
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that‟s not a lot of money today in the cost of healthcare.  So this is a 
phenomenal change in the market. 
 
On the next one, no annual caps.  This is being phased in, again, as 
we shift the market.  There will be no annual caps as of January 1st, 
2014.  Between now and then, the secretary will be issuing guidelines 
about how to restrict the use of annual caps by all employer plans 
and aiming new plans in the individual market.  So we‟re going to 
have to be at the table at the national level doing advocacy to see 
how this is going to be defined and how much wiggle room there will 
be provided to the insurance industry, who will also be having a seat 
at the table. 
 
Then let‟s talk on the next slide about restrictions on the insurance 
companies, and that‟s a nice title for it; but this is really having to do 
with what portion of your premium dollar, your employer‟s premium 
dollar in the commercial market goes to pay for healthcare and 
medical services.  Data across the country was pretty clear that a 
typical insurance company premium, 25 to 27 percent of it was going 
for marketing, advertising, administration, and profit.  Under the new 
law, as of the current year we are in, individual policies have to show 
that 80 percent of the premiums were spent on medical services by 
the time December 31st of this year comes around. 
 
Large-market policies, which are the plans most employers have, 
have to spend 85 percent.  So what we‟re saying here is there‟s a cap 
on administrative marketing and profit in the large companies to 15 
percent and the large plans and 20 percent on the individual market.  
This will be monitored, and if these targets are not reached then on 
January 1st the insurance companies will have to provide rebates to 
the policyholders.  So again, there‟s going to be a lot of activity in a 
number of departments of the federal government, including the 
Department of Treasury, several branches there; the Department of 
Health and Human Services, a number of branches there; and I 
suspect at some point possibly the Department of Justice.  So major 
changes here, and this should go somewhere to reduce the growth of 
health insurance premiums by suggesting that we as the payer with 
our employers or by ourselves are going to get a better return on the 
dollar that we‟re paying. 
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There are further consumer protections on the next slide.  As of the 
1st of October, again of this year, insurance companies have to have 
in place both internal and external grievance and appeal processes.  
They have to be timely.  And head‟s up for people at the state level, 
the secretary must – and those of us who do policy work, we like the 
shalls and the musts – must make funds available at the state level to 
create state offices of health insurance consumer assistance.  So a 
person that will be important to get to know, if you don‟t already at the 
state level, is your state insurance commissioner.  He or she is going 
to be a significant player, as you will see in further discussion in the 
evolution of the implementation of both of these pieces of healthcare 
reform legislation. 
 
Next slide.  We‟re going to talk briefly about health information 
technology.  And as I pointed out earlier, this is not about Big Brother 
or Big Sister…I don‟t want to be sexist…having control over all your 
health information data.  There are going to be some important 
changes about linkages that will be helpful to all of us, and there‟s a 
lot of money that came out of the President‟s stimulus package last 
year to build health technology infrastructure in state government 
around Medicaid and some of the Medicare programs so that records 
are more easily accessible for multiple practitioners, and, frankly, for 
the payer to see what‟s going on in tracking usage and utilization. 
 
This particular piece – and unfortunately, there‟s a piece missing, and 
I apologize – is by September 23rd of this year the secretary of health 
and human services shall…another one of those wonderful 
mandates…develop standards and protocols that facilitate enrollment 
of individuals in federal and state health and human services 
programs with one application. 
 
I can tell you that I‟ve spent a number of years both at the state and 
the federal level trying to get a singular application across all 
government health and human service programs and cross matches 
and cross tabs so that you could easily know eligibility/non-eligibility.  
As I read this, by September 23rd the secretary has to have the 
standards and the protocols.  And once again, state advocates, 
grants will be provided to states to implement these programs 
because states do have flexibility on eligibility on a number of these 
programs.  How broad this will be, I don‟t know.  And whether it will 
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go outside the department of health and human services I don‟t know, 
but I hope that at the federal level we might advocate that this would 
also include Department of Education programs and Housing and 
Urban Development programs, which would then cover many of the 
programs and services applicable to people living with traumatic brain 
injury. 
 
On the next slide we begin the discussion of the essential health 
benefits.  And I want to clarify “essential” is the word in law.  This is a 
mandatory benefit package that will be universal on January 1st, 
2014.  That‟s down the road a bit, but we‟ve got some work to do 
here.  The law lays out this list of services.  I‟m not going to read 
them all; you can.  But I do want to focus on a few.   
 
Mental health and substance use disorder services, including 
behavioral health treatment, this is a major gain for people with 
traumatic brain injury because of the comorbidity of substance 
abuse…last time I checked around, 48 to 50 percent…and the 
significant amount of PTSD and other related mental health issues.  
Consequently, this is now a mandated benefit.  For those of you who 
are familiar with the mental health parody legislation that was passed 
a few years ago, that legislation only mandated or that law only 
mandates that there be parody and copays and deductibles when the 
group insurance plan or the individual plan offers mental health and 
substance use disorder services, many of which do not; and that was 
not a mandate. 
 
So now what we have is a double mandate.  We have a mandate that 
mental health substance use disorder services and behavioral health 
treatment must be in the essential benefit package and that the 
copays, the deductibles, the caps on services have to be a parody to 
physical illness and physical health.  This is monumental for people 
with traumatic brain injury and people with substance abuse issues, 
as well as people with long-term psychiatric disabilities. 
 
Prescription drugs.  Again, they‟re mandated in the benefit package.  
We‟ll talk about in a minute what that‟s going to look like. 
 
Medicaid rehabilitative and habilitative services.  For the traumatic 
brain injury community, rehabilitative services is a very, very 
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wonderful, significant gain; but we‟ve got more work to do.  
Habilitative services will have a great impact we hope on the 
population of individuals who developed mental disabilities or 
disabilities beginning at birth because of the difference between 
rehabbing a function that was lost versus habilitation to gain a skill or 
a function that the person did not have. 
 
A whole new initiative on prevention and wellness and chronic 
disease management, which in my belief, if done well, could be of 
great assistance to people with traumatic brain injury.   
 
On the pediatric side, vision care.  We‟ll see what that means, and 
we‟ll talk in a second about what it‟s going to take to get this done 
when we look at the next slide. 
 
It used to be the devil‟s in the details.  Well, in my opinion on this one, 
the devil‟s in the definitions.  There is not a lot of guidance in the 
legislation about what each of those terms on the last two slides 
means operationally.  We all have to start with what‟s medically 
necessary.  This is health insurance.  This is not long-term services 
and supports; this isn‟t a payment system for anything any of us 
might like that we think the health insurance company ought to pay 
for, because that will not happen, and we shouldn‟t expect it. 
 
So we‟re going to be talking about, we believe, as a definition of 
medical necessity or medically necessary maintaining, enhancing, or 
improving function…at least, that‟s what the definition is operationally 
that we will be pursuing at the national level.  And that will be critical 
to then laying the ground floor for what the benefits really mean. 
 
But under rehabilitation, will cognitive rehabilitation be covered?  I 
don‟t know the answer to that question.  I suspect there will be a 
great deal of resistance as there has been for the last 20 years to 
making that a covered service.  This will be a unique opportunity for 
the traumatic brain injury community advocates, providers, 
researchers to come to the table with all of the evidence and 
ammunition about the cost effectiveness, the evidence-based 
practice of cognitive rehabilitation.  And then standards for it because 
there will have to be standards regarding who are licensed 
practitioners. 
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So from my perspective, the “essential health benefits” provision in 
the bill is a great victory out of the starting gate.  The work that lies 
ahead almost makes the work on passing healthcare reform into law 
in some of these areas like kindergarten.  By this I mean the hard 
work is yet ahead, because when the secretary begins to do the rule-
making process, I can assure you that the insurance industry will be 
there trying to restrict the definition of every benefit, and I would 
expect them to be.  So we have to be well armed and well prepared. 
 
On prescription drugs, will all currently used prescription drugs be 
listed?  Will there be a formulary?  Will there be wiggle room for the 
insurance companies to say we won‟t pay for this?  Or if it‟s perceived 
as an off-label use, which many of the pharmaceuticals used in 
assisting people with traumatic brain injury are, can the insurance 
companies refuse to pay.  So again, this is going to take some 
hardball advocacy to get this to become the reality we would like it to 
be. 
 
Psychosocial rehabilitation and recovery model in the mental health 
field…again, tremendous crossover to the world of traumatic brain 
injury.  I don‟t know.  I hope so, but we‟re going to have to slug this 
one out as well because the other folks aren‟t going to be ready, 
willing, and able to put it on the table.  When I talked earlier about 
vision services for children, will that cover optometric services, 
prisms, and a variety of specialty lenses?  Or will they determine that 
they‟re not going to cover it even though we would argue it is 
medically necessary and it does enhance or improve function?  So 
there‟s a lot of work to be done here to translate what looks like a 
wonderful list of essential benefits into the real world. 
 
If we go to the next slide, fortunately we‟ve got lots of opportunity for 
advocacy because the secretary, even when they finished all their 
meetings, has to provide notice and take public comment through the 
federal register so there will be what‟s known as a notice of proposed 
rule-making.  And a variety of national organizations will be tracking 
it.  But hopefully we will have made major in-roads before those ever 
get published as proposed rules. 
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There are guidelines in the legislation…and now the law…that spell 
out what the secretary shall do.  As I pointed out earlier – and I‟m 
very happy about this – the shalls are much better than the mays.  So 
this is the list of what the criteria are for the secretary and her staff as 
they begin to shape the definitions of the essential health benefits 
package.  And obviously, these become good crib sheets for 
advocates in figuring out how to put forward the agendas that need to 
be put forward with the secretary and her staff. 
 
So you can read these.  I‟m not going to read them to you.  That‟s 
why – and these are direct text from the law.  
 
Go to the next slide.  There are some things that I‟ve underlined 
because we have made inroads in this legislation as a collective 
disability community that is unprecedented.  And you‟ll see here that 
disability is a listed specific population characteristic demographic 
that benefits cannot be designed to discriminate against, also based 
on age or expected length of life; and I‟m going to show you some 
language later that‟s even more prescriptive about severity of 
disability and expected length of life and whether one does or doesn‟t 
get healthcare benefits. 
 
So that‟s a major inroad for us as we go forward on this, but it‟s not a 
guarantee. 
 
Again, diverse segments of the population…this is part of the same 
direct quote…including women as a unique population, and we 
increasingly know there are very significant disparities in healthcare 
between women and men as there are across the races.  Children 
have unique needs, and now you see again individuals with 
disabilities as a unique targeted population to look at in terms of 
diversity in putting together the essential benefits package, and it 
comes up in other parts of the law.  That‟s a major accomplishment to 
the folks in Washington who did the advocacy on this with our friends 
and supporters on Capitol Hill. 
 
Next slide.  Here is the one I was alluding to a moment ago:  Health 
benefits as essential not be subject to denial to individuals against 
their wishes on the basis…and I‟ve underlined the individual‟s age, 
his or her length of life, or their present or predicted disability, degree 
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of medical dependency or quality of life.  We should not have in this 
case, unless there are court orders around DNR…Terri Schiavo 
cases repeated because this is going to err on the side of the person 
living and getting the necessary healthcare services that they ought 
to get within the definitions and whatever limits will be put on those.  
So this gives us more ammunition to move this agenda forward, and I 
know that the secretary will take this extremely, extremely seriously 
because she has to.  And I think she wants to.  So I think that helps 
us a great deal. 
 
So these are huge guidelines in terms of developing the essential 
benefit package that should make it easier to slug this out. 
 
There is an additional section to the law called Access to Therapies, 
and I even gave you the section number.  And here we have a “shall 
not.”  We like shall nots as much as we like shalls or musts.  No 
regulation…and again, I‟m not going to read these.  You can go 
through them at your leisure.  But I give them to you again as support 
tools as we begin the advocacy at the federal level, and some of this 
will play out at the state level with the insurance commissioners and 
the exchanges which we‟re going to talk about in just a few moments. 
 
No unreasonable barriers.  No untimely access.  And the physician 
gets to hear from…or the provider, any healthcare provider, gets to 
give the full range of treatment options to his or her patient.  No 
restraints.  Nothing to violate informed consent and nothing to limit 
the availability of healthcare treatment for the full duration of a 
patient‟s medical needs.  So those are all in quotes because they are 
direct quotes from the law as enacted and signed by President 
Obama.  
 
So now let‟s get to the core of the big changes for 2014, and that‟s 
the slide headed up „health benefit exchanges.‟  They‟re actually 
called the American Health Benefit Exchange in the law.  This is a 
uniquely, again, American concept building off of the commercial 
insurance marketplace except for some smaller increments and 
change in Medicaid and a little bit in Medicare that I will be discussing 
in the second webinar on the topic of healthcare reform and its impact 
on individuals with traumatic brain injury. 
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The purpose of an exchange is pretty straightforward.  It‟s going to be 
a marketplace to assist small employers who have trouble buying 
insurance today in the market and uninsured individuals from getting 
health insurance.  January 1, 2014, is a big day.  It seems like it‟s a 
long time away; and for people who are doing without, then that‟s a 
long time away.  But hopefully the temporary high-risk pools for 
people who are uninsurable will get them gap coverage until January 
of 2014.  And then the exchanges get opened up to the large 
employers as well in 2017. 
 
The exchanges have to be either government sponsored…could be 
state departments…or a nonprofit corporation can run them.  But that 
nonprofit corporation, as you‟ll see soon on the next slide – well, it‟s 
not on the next slide, but that has to be authorized in state law.  So 
that‟s another advocacy opportunity at the state level working with the 
insurance commission to determine will it be a state agency, will it be 
a private nonprofit.  If it‟s private nonprofit, who does it?  How‟s it put 
together?  What‟s their job?  And state legislature is going to have to 
pass state law either way. 
 
The National Association of State Insurance Commissioners are big 
players in this.  That‟s the trade association for the State Insurance 
Commissioners.  And they will also be working on multi-state 
exchanges.  One of the opportunities this affords for greater 
competition is allowing exchanges to be multi-state.  And this has 
been a request of a number of corporations, a number of trade 
associations that they‟d like to be able to increase their pool and buy 
in multiple…buy from one, but be able to service it in multiple states.  
So this is an opportunity to do that. 
 
A lot of the noise around the legislative process was, well, we want 
what congress has, and everybody wanted the federal employee 
health benefit plan that goes to federal employees currently and 
congress and their staff.  As of January 1, 2014, congress is going to 
be in the same pool with other people living in the District of 
Columbia, Virginia, and Maryland…or potentially they could buy it in 
their home state of residence as well, or they could buy it from a 
multi-state exchange.  They‟ll have the same amount of money that 
the employer would pay…that is the federal government…if they 
were providing it in the federal plan.  But they‟re now going to get to 
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shop in the same places that all the rest of us do, and a number of 
people feel that‟s an interesting symbolic victory. 
 
As the exchanges ramp up, employers will have to offer equal value 
vouchers if any of their employees want to go to the exchange.  So 
you could have a cash voucher.  Say your employer has $500 a 
month for individual coverage and you don‟t like the ABC company 
that they‟ve been using, even though they do all this stuff, you‟ve had 
bad experience, you can take that $500-a-month voucher and you 
can go to the exchange and you can say, okay, let me look at what 
you‟ve got to offer and maybe I want to buy mine over here.  And the 
employer will not be allowed to tell you that you can‟t do that.  You 
will have freedom of choice to do that. 
 
As I mentioned, on the next slide, state legislatures have to pass 
authorizing statutes.  They don‟t happen from Washington.  The 
framework will be created, and then the details, once again, will be 
worked out, and my guess is we will have 50 different structures for 
how the exchanges work, who‟s in charge of them because, again, 
this will be uniquely the United States of America. 
 
The next opportunity for advocacy at the state level:  Planning and 
establishment grants will be available no later than this October.  And 
there will be federal funding for about four and a third years to help 
plan and build the exchanges.  I believe it will be essential for the TBI 
community and hopefully in collaboration with others in the disability 
and chronic health conditions community to be together working on 
how to make this as viable as possible for individuals with traumatic 
brain injury and their families, both children and adults. 
 
And as we go to the next slide, further things that the exchanges 
have to do.  So I think congress was very helpful here in making this 
a participatory process.  Very often laws are made on high and take-
it-or-leave-it.  The exchange shall, again, consult with the 
stakeholders.  So there‟s going to have to be public forums or town 
hall meetings to be determined how that will be done.  Every state will 
do it differently.  And I would think these will have to be laid out in the 
planning grants that states will get. 
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Consumers have to be at the table, people who know something 
about health plans; small business definitely wants a stake.  And 
small business here, by the way, also includes small nonprofit 
providers.  This isn‟t going to apply to the mega nonprofits, but 
providers probably with 50 or fewer or 25 or fewer employees will be 
able to be at the table.  For the reasons I mentioned previously, they 
can‟t easily buy insurance in the marketplace.  Medicaid is going to 
be there, folks who are hard to reach, which can be part of our 
constituency as well. 
 
Moving to the next slide, it gets even more fun.  The exchanges will 
award/shall award grants to establish navigator programs.  And just 
think about the word “navigating.”  This is pretty sloppy stuff.  It‟s 
pretty complicated stuff.  Even when it‟s going to be more the same 
than different across companies and across the United States, people 
are still going to need help enrolling and getting referrals to the 
insurance commissioner for assistance, for consumer assistance.  
They‟re going to make sure stuff is culture and linguistically 
appropriate. 
 
On the next slide, they‟re going to be doing public education and fair 
and impartial information about how the money works.  So this is very 
consumer friendly, but it‟s only going to be as consumer friendly as 
the advocates make it at the state level.  I think those of us who have 
done this work at any level know that when the opportunities are 
there, we have to take them.  And if we don‟t, at the end of the day 
we probably have nobody to blame but ourselves if we haven‟t really 
given it our best effort in how to broad base collaboratively 
constituency at the State Insurance Commission in this particular 
case and working with exchanges.  So a lot of work to be done.  I 
don‟t see why some of the nonprofits we know couldn‟t potentially 
become navigators or perhaps several nonprofit disability chronic 
health condition organizations couldn‟t form a collaborative nonprofit 
to do some of this public education and outreach.  Yes, I would 
advocate that, and I think that would be a great idea to get a leg up 
on this whole process. 
 
Next slide.  The big change I alluded to earlier.  This will come on 
January 1st, 2014, when we get the exchanges up and running.  Right 
now there is no cap on premium ranges, and we are aware of 
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situations where the premium for one person could be as – 
particularly a person with significant health issues or someone who is 
aging could be 20 times the premium for a young adult.  That‟s pretty 
obscene, and for most people unaffordable.  This sets a cap of a 
three-to-one maximum range and only based on age, geography, and 
family size.  So disability is not an issue.  Use of healthcare in the 
past and claims, not an issue.  Three-to-one max. 
 
Prohibits for the first time in law higher premiums for women, 
including women with traumatic brain injury.  This will take some time.  
The secretary will set age range bands.  What that really means is it 
might say something like 18 to 26, 27 to 40, 40 to 50, 50 to 58, 58 to 
65.  I‟m not sure how that will play out, but there will be bands in 
which then there will be prescriptive rules about how much the 
premium can increase within that three-to-one range.  And obviously 
the three-to-one is going to be with the most mature of us in the 
population. 
 
Going to the next slide now, this cap on premium in the exchanges, 
this is part of the subsidies, if you will.  Again, very clearly spelled out.  
No room here for the Department of Health and Human Services or 
the exchanges or the State Insurance Commissioners to muck with 
this.  This is prescriptive.  These numbers come straight out of the 
law in terms of capping the amount of premium that someone pays 
up to 400 percent of the federal poverty level, which for a family of 
four today in 2009 was about $88,000.  So for that particular family of 
four, they would pay no more than 7 percent of their income.  So if 
their income of 88,000…say they were at the top of 7 percent, that in 
round numbers is about $6,000 or about $500 a month.  That‟s 
probably manageable if you had an income of $88,000, and it goes 
down from there. 
 
In addition to capping the premium cost, there are new caps that will 
go in on January 1st, 2014, on your out-of-pocket, your copay and 
your deductible.  As you‟ll see on the next slide in that first bullet, 
$5,000 a year for individuals, 10,000 for families…that‟s it, period, 
end of line.  And I‟m not saying that‟s it in terms of these are low 
amounts of money; but, as you‟ll see in the next bullet, there are 
sliding scale subsidies all the way again up to 400 percent of federal 
poverty.  These also are spelled out very explicitly in the statute as to 
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how the sliding scale works.  There are no wins here for the 
secretary.  There are no wins here for the National Association of 
Insurance Commissioners, for the state insurance commissioners, or 
for the exchanges.  So that‟s very helpful.  This will be uniform across 
the country. 
 
There are a set of special rules for Native Americans.  For those of 
you who work with that particular population in your state, you‟ll need 
to drill down a little further.  And I‟m sure there will be information 
coming out through the Indian Health Service and some of the other 
bureaus for people who are Native American under 300 percent of 
poverty. 
 
And now we‟ll go to the next slide, and we‟ll talk about the business 
side of this equation and what are the implications for the business 
community.  Well, there are many.  And this one has already begun 
to move, and I have to give tremendous credit to this administration 
and particularly those people that we love to hate called the IRS.  On 
April 26th this year, the notices went out to all small businesses, 
including nonprofits, with no more than 25 full-time employees, and 
they didn‟t know the average salary so there will be some sorting 
here.  But any place that has 25 or fewer employees, average salary 
of 50,000…so that means you can have some people higher, some 
lower, okay?  That particular credit goes into effect this year. 
 
The employer has to pay 50 percent of the employee‟s premium.  So 
if the premium bill from XYZ Health Insurance Company goes to your 
nonprofit or to a small business for profit, and let‟s just say for 
discussion purposes that premium total is $500 a month, the 
employer has to pay at least 250.  If the employer pays that, that 
employer is going to get back 35 percent of that $250 per month.  
And starting January 1st, 2014, it will be a 50 percent credit.  And 
there were a number of concerns raised in a meeting I attended 
recently about, well, how is that going to be applied for a nonprofit?  
They don‟t pay taxes.  The answer is very simple:  Nonprofits still pay 
payroll taxes, and the credit will be applied in the beginning of the 
following year, calendar year, after they have aggregated the payroll 
taxes for that nonprofit for the previous year. 
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So since this is in effect this year, next January-February, the IRS will 
be looking at how much was paid in by the nonprofit corporation or 
the small business and payroll taxes, documentation of insurance 
premiums, and that at least 50 percent was paid by the employer, 
how much that amounted to, and then run the credit and pay it back.  
So it‟s pretty simple or they‟ll carry it forward; that mechanic is still 
being determined.  But there will definitely be a credit that will be 
experienced both by the for-profit small business and the nonprofit, 
and that‟s pretty darn exciting…pretty darn exciting to help gain 
access in the small business sector, for profit or nonprofit, to viable 
health insurance. 
 
Let‟s go to the next slide.  As I mentioned at the beginning of this 
webinar, if we‟re going to eliminate preexisting condition exclusions, if 
we‟re going to eliminate annual and then lifetime caps, then 
everybody‟s got to be insured and everybody‟s got to be in the pool.  
So we now have the individual mandate, which goes into effect again 
when the exchange is due on January 1st.  And there are penalties 
that will be applied, and you can see what they are on this particular 
slide, and it‟s a max of three per household. 
 
So in 2016, it would be $2,250 for a family of three or more.  If they 
choose not to have any health insurance, they would have to pay a 
fine or a penalty. 
 
Next slide.  The employers are also being mandated.  Most large 
employers today provide health insurance, but sometimes there are 
tiers and differences, and that‟s a problem.  So there is now a 
mandatory enrollment that will go into effect in 2014 which basically 
says that if you have 200 or more employees, you enroll the 
employee; there will be an option for the employee to opt out, and 
then that employee would pay the penalty.  So they‟re either going to 
be insured or they‟re going to pay the penalty; and the mandate on 
the employer is not negotiable.  So they will put the form in.  They will 
have you fill it out and tell you you‟re enrolled, and you can say no, 
thank you, I don‟t want to be; and that will have to be an affirmative 
disenrollment on the part of the employee. 
 
For employers with 50 or more employees who don‟t offer coverage, 
they will be fined anywhere between $750 to $3,000 per employee, 
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which certainly becomes an incentive to provide insurance and a 
disincentive not to, which again is the flip side of the individual 
mandate, which is we have to have an employer mandate if we‟re 
going to get everybody in the pool, particularly since today most 
Americans do get their insurance through their employer. 
 
As we move toward the end on the next slide, to make sure that this 
is all achieving what we hope that it will achieve, what congress 
hopes it will achieve, there is a mandatory study by the comptroller 
general to look at affordability issues.  This will be across major 
departments.  And it doesn‟t have to be done until March 23rd, 2015.  
So there is plenty ahead of us before this gets finished up and to be 
studied. 
 
I hope you‟ve learned that we have made many advances, superb 
advances, in these laws as a first step of declaring policy in the 
legislative branch of government.  The President has signed it.  So 
now we‟re going to the executive branch, and we need to celebrate.  
From the traumatic brain injury community, there have been 
monumental victories that I believe some people thought would never 
happen in their lifetime.  And if they live until 2014, they will. 
 
However, we have much more work to do.  We have to engage in 
concerted advocacy with the federal regulatory agencies, the trade 
associations at the federal level, probably a number of the insurance 
company trade associations, as well as at the state level.  State 
legislators, state insurance commissioners, the state Medicaid 
director, the lobbyists for the insurance companies, the 
pharmaceutical companies are all going to be players here as we 
move this forward. 
 
And then on the next slide, just a reminder, part two of this webinar 
will address changes in Medicare; Medicaid acute care; long-term 
services and supports in Medicaid; the new Class Act, which is a 
public option; prevention and wellness initiatives; and quality 
initiatives across all of the healthcare reform agenda. 
 
We have huge challenges and fantastic opportunities in front of us, 
and we have the time to begin this next round of advocacy and work 
at the executive branch, but it needs to start tomorrow.  It needs to 
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start next week.  It needs to start soon, and there will be the unique 
issues in the traumatic brain injury community that are ours and ours 
alone.  Many of these issues are going to be wonderful opportunities 
for partnership collaboration and coalition building with other 
advocates and organizations in the broader disability and mental 
health community, and I hope we take advantage of those 
opportunities. 
 
The HRSA TBI straight grant program needs to be a player.  The 
HRSA-funded traumatic brain injury technical assistance center 
needs to be a player.  The HRSA-funded traumatic brain injury 
protection and advocacy services need to be a player.  The National 
Institute of Disability Rehabilitation and Research traumatic brain 
injury model systems need to be a player.  They have some data 
we‟re going to need. 
 
The other TBI research centers funded by either NIDRR or NIH or the 
National Science Foundation have to be players.  The state affiliates 
of the Brain Injury Association of America have to be players, and the 
National Disability Rights Network have to be players, along with their 
respective colleagues at the national level. 
 
Thank you for your participation.  And again, a reminder to go to part 
two of this webinar.  And for further information, you may contact me, 
as indicated on the next slide, and thank you to the Protection and 
Advocacy System for individuals with traumatic brain injury and 
HRSA for sponsoring this particular webinar.  Goodbye. 
 
[Webinar Concluded] 


