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HOW CAN A P&A WORK WITH A 
PUBLIC DEFENDER? 

• P&A involvement goes beyond criminal case, 
allowing public defender to see forest instead 
of just trees. 

• P&As can advocate for better special 
education services and mental health 
treatment programs to allow juvenile to have 
a successful probation. 

• P&As can be helpful in locating a placement 
and forming a transition plan. 



JH CASE 

• We are going to use the JH case. 

• Took JH case in August 2010.  

• At the time, JH was 15, in foster care living 
with grandma/uncle licensed as foster care 
providers, and in juvenile detention for an 
alleged assault. 

• Had run from school, so first thing we did was 
advocate for an FBA and behavior plan. 



What is a Functional Behavioral Assessment 
(FBA)? 

• Evaluations used to develop positive behavioral 
supports and a Behavior Intervention Plan (BIP)  

 
– All behavior serves a function. An FBA attempts to 

determine what function a student’s unacceptable 
behavior serves.  It tries to determine what the student 
“gets” or “avoids” through the unacceptable behavior.   

 
– An FBA does not simply describe a behavior. It identifies 

the biological, social, affective, and environmental factors 
that initiate, sustain, or end the behavior in question 

 
 



What is an FBA? (continued) 

• Once the underlying function of the unacceptable 
behavior is identified, the FBA identifies strategies to: 
– Help the student engage in an acceptable replacement 

behavior that “gets” the student what he wants 

– Decrease the student’s desire to “avoid” the 
environment/situation causing the unacceptable behavior 
(Behavior used to “avoid” is often related to lack of 
appropriate academic services.  A good FBA will address 
academic services.) 



What is an FBA? (continued) 

• Where does the information in an FBA come 
from? 
– Direct observation made by the evaluator in the 

environments where the behavior(s) typically 
occur.  Evaluator should spend at least a few days 
observing student in these settings. 

– Student interview (and reinforcement surveys)   

– Teacher interviews (and written input)  

– Review of special education records and 
disciplinary data 

 



Common Components of a Quality FBA 

• Background information (narrative) 

• Detailed description of: 

– Direct observations (each behavior at issue should be described 
as well as the environment, what happened prior to each 
behavior, and what happened after each behavior.) 

– Student interview 

– Teacher interview 

– Data collection (e.g. how often each behavior occurred, how 
often the same events occurred prior to each behavior, how 
often the same events occurred after each behavior) 

 



Common Components of a Quality FBA 
(continued) 

• Functional Hypothesis 

– Description of what the student may be getting (e.g. 
attention, control) or avoiding (e.g. embarrassment, 
frustration) through the unacceptable behavior 

– Description of acceptable behaviors that could serve the 
same purpose for the student 

– Description of positive strategies to promote acceptable 
behaviors that serve the same purpose 

– Description of positive strategies to reduce the student’s 
desire to avoid situations/environment 

 



Common Components of a Quality FBA 
(continued) 

• Recommendations for BIP 

– Positive strategies for promoting acceptable 
behaviors that serve the same function.  

– Example: if a student engages in unacceptable 
behavior to gain attention, the FBA should identify 
acceptable behaviors to gain attention and 
strategies to provide opportunities for the student 
to engage in those acceptable behaviors 

 



Common Components of a Quality FBA 
(continued) 

• Recommendations for BIP (continued) 

– Positive strategies for decreasing the student’s desire to 
avoid situations/environment.   

– Example:  If the student engages in unacceptable behavior 
to avoid assignments that are difficult, the FBA should 
identify increased academic support for the student and 
strategies to minimize potential for 
frustration/embarrassment 

– Punishment is not a positive behavioral intervention 



Behavior Intervention Plan (BIP) 

 

• Based on Evaluation Data, including an 
FBA 

• Must include positive supports and 
interventions (these should be 
described in the FBA)  

 



Behavior Intervention Plan (BIP) (continued) 

• Tips: 

– Be specific about each behavior at issue 
• “Jane is aggressive” is not specific. 

• “Jane hits other students at recess when she does not get her 
way” is specific. 

– Target a few key behaviors with specific, individualized 
interventions 

• “Give Jane an opportunity to exercise control” is not specific. 

• “Give Jane the opportunity to choose the recess activity.  Give Jane 
the opportunity to lead the class discussion” are specific 
interventions.  

 

 



Behavior Intervention Plan (BIP) (continued) 

• Tips (continued) 

– Describe specific interventions to support the positive 
behaviors that the student already engages in 

–  Describe changes that should be made to the 
environment  

– Address effective methods of redirection, modeling, de-
escalation as appropriate (Remember, positive behavioral 
support is as much about changing adult behavior as it is 
about changing the student’s behavior) 

 



Behavior Intervention Plan (BIP) (continued) 

• Tips (continued): 

– The Committee needs to determine whether the student 
can follow all aspects of the Student Code of Conduct.  If 
the student cannot, the BIP should specifically outline 
exceptions or alternative policies  

– Never consent to use of disciplinary removal, law 
enforcement or restraint.  Simply say “I will not agree to 
the use of  disciplinary removal, law enforcement or 
restraint.”  The District may still choose to use these 
actions; however, you should not agree to them as a part 
of a BIP. 



JH CASE 

• For JH, that BIP helped him keep under control in 
school. 

• Also obtained parent training and mentoring 
through federal non-education funds. 

• Texas has a discretionary non-ed fund approved 
in 1995 by the legislature for special ed students. 

• You can be clever in accessing funds and wrap 
services that public defenders have no access to. 



JH CASE 

• JH’s competency was an issue. 

• We were able to help identify doctor to 
perform competency evaluation and were 
able to speak with that doctor about mental 
health background. 

• Case was dismissed. 



JH CASE 

• In May 2011, a new charge of burglary came 
down. 

• Again, competency was an issue.  

• Around this same time, JH’s placement broke 
down due to problems with foster care 
providers.  

 



JH CASE  

• As a P&A, we first tried to get a new agency. 

• When that failed, we helped obtain a coveted 
Medicaid waiver slot. 

• As P&A, we have unique access to placement 
information and wraparound services to help 
children remain in their homes. 



JH CASE 

• The May 2011 charge resulted in conflicting 
competency findings and a contested hearing was 
held in May 2012. 

• We participated in pre-hearing conferences with 
prosecutor, public defender, and judge to explain 
our client’s competency issues. Also explained all 
of the community resources he had access to and 
how those could be jeopardized.  

• Judge found him not competent to stand trial. 



JH CASE 

• August 2012: JH is arrested for aggravated 
robbery. At 17 in Texas, offender is an adult for 
the criminal system. 

• Helped client access services and school in jail. 

• Attended each pre-trial hearing, explaining 
each time how incarceration impacted case. 

• Judge released JH in October 2012 on a PR 
Bond in order to keep home together. 



JH CASE 

• We researched and wrote a brief about 
competency and effect of juvenile finding on 
that.  

• Judge refused to proceed until juvenile case 
was dismissed.  

• Juvenile case was dismissed. 



JH CASE 

• Judge ordered a new competency evaluation. 
Again, we were able to find a good doctor for 
it. 

• Finding of incompetent to stand trial but 
possibility he could be restored. 

• Prosecution wanted client sent to maximum 
security hospital but we helped locate 
community option.  

 



JH CASE 

• JH eventually broke his community option and 
ended up in a maximum security competency 
restoration program. 

• We advocated for him to receive school 
services in that placement and visited with 
him and even filed two abuse complaints. 

• If we had not visited him, no one from outside 
facility would have seen him. 



JH CASE 

• Client competency eventually restored. 

• We worked together with public defender to 
explain benefits he would lose and programs 
he wouldn’t access in prison. 

• Helped negotiate a plea that did not involve 
prison time. 

• Now working to reintegrate client into 
community. 



TIPS 

• We are not criminal attorneys. Leave trial work to 
the experts. 

• Get a public defender to think about the client’s 
life as opposed to the client’s current case. 

• Don’t allow a public defender to treat your client 
as a file folder. 

• Think up creative solutions to complex issues. 
• Never underestimate the power of access to 

wrap services and the services we procure 
regularly. 



26 

Policy and Legal 

Recommendations to the 

Understanding of FASD,  

its challenges and potential 

solutions. 

WILLIAM J. EDWARDS, DEPUTY PUBLIC DEFENDER 

OFFICE OF THE PUBLIC DEFENDER 

LOS ANGELES COUNTY, CALIFORNIA 

Not to be used without the permission of the author July, 2013 
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Early History 

A. Born premature to a mother abusing alcohol 
and other drugs. 

B. Removed from mother at age 4 because of 
complaints of physical and sexual abuse and 
neglect. 

1. Records document father’s sexual abuse and 
punishment of Lisa and siblings by confining them 
in animal cages without diapers or clothes. 

C. Placements include orphanage, 7 foster care 
placements and 15 psychiatric hospitalizations 
since the age of four. 

Not to be used without the permission of the author July, 2013 
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Childhood 
D. Age Four: Developmental delay, sleeping 

disorder, jitteriness/fidgeting and aggression. 

E. Age Six: first psychiatric hospitalization for 
threatening to commit suicide and breaking 
windows. Placed in special education classes for 
severely emotionally disturbed. 

F. At age Seven: treating psychiatrist wrote: “Lisa 
regresses to a baby under any amount of 
pressure.” 

G. And at age Ten: Lisa would take a baby bottle, 
curl up like an infant, cooing and with baby talk. 

 

 

 

 

Not to be used without the permission of the author July, 2013 
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Adolescence 

A. Age 14: Auditory and visual hallucinations. 
Behavior deteriorated to walking on all fours, 
growling and acting like a dog. Reported she 
used airplane glue, hair spray and white-out to 
get “high”. Used self-mutilation to get 
attention and wrote: “when I get angry I need 
to scratch myself, bite myself, (bang) my head 
and pull my hair out.” Ran away from 
placement with older peers and turned to 
prostitution and other drugs. 

Not to be used without the permission of the author July, 2013 
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Adolescence 

B. Age 17: Attempted to strangle herself with 
vacuum cleaner hose, threatened to kill staff at 
group home, bit and attacked police officers, 
was arrested and taken to juvenile hall. 

C. Age 18: Swallowed safety pins and screws. 
Admitted to the psychiatric hospital she told 
the treating doctor she wanted to kill her and 
burn her group home to the ground. 

 

Not to be used without the permission of the author July, 2013 
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Adulthood 

A. Age 22: kicked out of group home, living on 
the streets with no money or medication, she 
returned and set the occupied group home on 
fire. Arrested, charged with arson and advised 
by court appointed attorney to take a three 
year sentence in state prison, Lisa is sent to 
state prison instead of a state hospital. 

Not to be used without the permission of the author July, 2013 
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Prison 

A. Age 23: In prison Lisa made her most serious 
suicide attempt with deep cuts that required 
sutures and a cast. She then pulled off the 
cast, bit through the sutures and bled so much 
she required a transfusion. 

B. After hospitalization she is returned to state 
prison labeled a “mentally disordered offender” 
and was placed in a state hospital where she 
sits for years. 

Not to be used without the permission of the author July, 2013 
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In her entire 27 year history of contact 
with the medical,  social service,  
educational,  criminal justice  and 
correctional systems she is NEVER 
evaluated for FASD or diagnosed 
with an FASD. 

Not to be used without the permission of the author July, 2013 
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FASD 

A. At age 28, her current court appointed 
attorney has Lisa assessed and diagnosed with 
FASD and applied for services for her through 
the Department of Developmental Services. 

B. Denied services, without funding, the counsel 
sought out advocacy organizations to advocate 
on Lisa’s behalf and was told: “you will never 
get your client services.  She has an IQ of 98.” 

Not to be used without the permission of the author July, 2013 



35 

Lisa 

A. Finally, counsel finds an attorney from 
Disability Rights Organization in California to 
advocate for Lisa. 

B. Under the California “fifth category,” we 
argued that Lisa needed services “similar to a 
person with an intellectual disability.”  

C. After two years of litigation and limited funding 
we finally secured services for Lisa. 

 

Not to be used without the permission of the author July, 2013 



P & A COLLABORATION WITH PUBLIC DEFENDERS AND 

JUVENILE COURTS TO END THE SCHOOL TO PRISON PIPELINE 

 

Youth Court Representation Generally 

 

• School referrals of children in special education  

  

• Contact / meet with the Youth Court Counselor and/or Prosecutor prior to 

the Petition being filed and/or the Adjudication Hearing taking place 

  

• No issue as to whether the student will Admit/Deny  

  

o Thus, contacts with the Youth Court Counselor and/or Prosecutor are not in 

violation of state statute against “plea bargaining” 

 



Initial Steps Once Accept Youth Court Case 

 

• Obtain and Review School Records: 

  

o Incident Report 

o Disciplinary records 

o FBAs/BIPs 

o MDRs 

o Evaluations 

o IEPs 

o Etc. 

  

• Obtain and review Youth Court records 

  

• Identify FAPE in LRE violations 

  

• Send  “Entry of Appearance”; “Motion/Order for Substitution of Counsel” 

 



Initial Contacts Once Accept Youth Court Case (Cont’d) 

 

• If Intake Meeting has not yet occurred: 
o Call Youth Court Counselor or go to Intake Meeting or set up participation in Intake Meeting 

by phone 

 

• If Intake Meeting has occurred but no petition has been filed: 

o Call Youth Court Counselor and/or 

o Call Prosecutor 

  

• If Petition has already been filed: 

o Call Youth Court Counselor and/or 

o Call Prosecutor 

  

• If not able to get worked out without appearing in Youth Court: 
o Get there early 

o Ask to meet with Judge and Prosecutor in chambers 

 



Substance Addressed During Informal Calls and Meetings  
 

• Inform student is a child with a disability receiving special education 
services and is thereby protected under IDEA 

 

• Ask if school district has provided special education records to the Youth 
Court as required under IDEA 

  

• Describe how student’s disabilities affect him/her and what student’s unique 
needs are 

  

• Address school district obligations under IDEA 

  

• Address school district’s FAPE in LRE violations under IDEA 

  

• Describe how behaviors are a result of school district’s violations under 
IDEA 

  

• Address how student’s behaviors are manifestation of student’s disabilities 
 

 



Substance Addressed During Informal Calls and Meetings (Cont’d)  

 

• Describe how school districts use Youth Courts as a loophole to avoid 

complying with the IDEA on school matters  
 

o Address need for Youth Courts to hold school districts accountable for handling school 

matters 

 

• Point out what is in student’s best interest based on student’s unique needs 

as a result of his/her disability 
 

o Explain how negative/punitive adjudication goes against the student’s best interest and is 

more of the same negative consequences approach 

o Explain the best interest of the student  is served through PBIS, appropriate FBA/BIP with 

daily data gathering and progress monitoring every 2 weeks (provided to the parent and 

DRMS); appropriate related services 

 

 



Substance Addressed During Informal Calls and Meetings (Cont’d)  

 

• Explain DRMS’s current advocacy role and legal representation role 

 
o Address positive results since DRMS has become involved in student’s case 

o Describe what DRMS’s continuing role will be in student’s case 

o Explain if go forward with adjudication (which is not in student’s best interest), the appropriate 
disposition will be the same as not going forward with adjudication: (i.e., DRMS’s continued 
involvement in student’s case)  

o Further, if additional resources are appropriate, such as MYPAC (Mississippi Youth Programs Around 
the Clock), describe DRMS’s close working relationship with MYPAC and how  DRMS can make this 
connection on behalf of student without Youth Court’s involvement  

 

 



Substance Addressed During Informal Calls and Meetings (Cont’d)  

 

• Address Youth Court’s authority: 
 

o In not referring student’s case for the  filing of a Petition,  

o To dismiss,  

o To remand,  

o To enter into informal adjustment, 

o To enforce education laws 

  

• If first time in Youth Court, point this out 

  

• Explain not suggesting behaviors are acceptable; school district is responsible for providing meaningful 
educational benefit which includes social, emotional, behavioral, academic progress 

  

o Point out that it is imperative that the school district provide appropriate services to ensure 
behavioral progress by the student 

 

o Point out if school district fails to provides appropriate services to ensure behavioral progress, 
student will likely end up dead or in prison 

 



Establishing Relationships with Youth Court Personnel Through Individual 
Representation 

 

 

• Creates opportunities on individual cases to educate Youth Court personnel on school 
districts’ obligations under IDEA  

  

o Important IDEA laws to stress 

 
 School District must provide special education records upon Youth Court referral; 34 C.F.R. § 300.535(b) 

 Violations resulting in lack of behavioral progress (meaningful educational benefit); County of San Diego v. California 
Special Education Hearing Office, 93 F.3d 1458 (9th Cir. 1996) 

 MDR; 34 C.F.R. § 300.530(e) 

 FBA/BIP; 34 C.F.R. § 300.530(f)(1), 34 C.F.R. § 300.530(e), 34 C.F.R. § 300.530(d)(1)(ii), 300.536, 34 C.F.R. § 300.324 

 Related Services; 34 C.F.R. § 300.34 

 Child Find; 34 C.F.R. § 300.111 

 Etc. 

 



Establishing Relationships with Youth Court Personnel Through Individual 
Representation (Cont’d) 

 

 

• Creates systemic opportunities to educate Youth Court personnel on school districts’ 
obligations under IDEA  

 

o Examples 

  

• County in Central Mississippi  

       
 Youth Court Counselor asked if DRMS provides training as they periodically have someone provide in-

service to Youth Court personnel 

  

• County on the Coast  

  
 Youth Court Judge asked that DRMS meet with her, Youth Court personnel and CASA workers prior to a 

scheduled hearing; Youth Court Judge asked for follow-up training which DRMS provided  



Establishing Relationships with Youth Court Personnel Through Individual 
Representation (Cont’d) 

 

 

• Creates source of referrals by Youth Court personnel to P & As 
  

o Examples 
  

• County in North Mississippi 

 Youth Court Judge and Youth Court Counselor refer cases to DRMS 
  

• County in Central Mississippi  

 Youth Court Counselor refers cases to DRMS  
  

• County in Central/South Mississippi  

 Youth Court Clerk referred recent case to us where 13 year old child with 
Autism  wrote and drew pictures in journal that mimicked what he was 
exposed to at recent anti-bullying seminar on Columbine 

  

• County on the Coast  

 Youth Court Clerk refers cases to us 



Responsibility of Youth Courts to Enforce Youth Court Laws and Education Laws to Hold School 
Districts Accountable  

 

 

• Enforcement of existing Youth Court laws 
 

o Youth Court’s ultimate responsibility is best interest of child. Miss. Code Ann. § 43-21-103, Miss. Code Ann. § 43-21-
557(4) 

o Can dismiss at any time prior to adjudication. Miss. Code Ann. § 43-21-557(4) 

o Youth Court has jurisdiction to enforce education laws in Mississippi. Miss. Code Ann. § 43-21-621  

  

• Utilize Miss. Code Ann. § 43-21-621 to hold school districts accountable for IDEA 
violations resulting in lack of behavioral progress, etc. 

• No case law interpreting  Miss. Code Ann. § 43-21-621 as it applies to enforcement 
of IDEA on school districts 

• Example:  County in Central/South Mississippi: Youth Court Judge continued for 
purposes of DRMS filing motion, under Miss. Code Ann. § 43-21-621, that the Court 
order the expelled student placed back in school  

  

• Need for case law in Mississippi interpreting the Youth Court’s authority to enforce education 
laws under Miss. Code Ann. § 43-21-621 or for new legislation spelling out the Youth Court’s 
authority to enforce education laws 


