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How People are Disenfranchised

• State Voter Capacity Standards 

➢In Law 
➢In Practice 

• Photo ID Laws



State Laws:   
The Good, the Bad, and the Ugly



The Ugly
• No voting by:  

➢Idiots 
➢insane people 
➢lunatics



The Bad
• No voting by: 

• People under guardianship 
• People who are incapacitated



The Less Bad
• No voting by: 

➢People under guardianship who lack the 
capacity to vote 

➢People adjudicated to lack the capacity to 
understand the act of voting 

• Default may be: 
➢Keeping the right to vote 
➢Losing the right to vote



The Better
A person can vote if: 

He or she can communicate, with or 
without accommodations, a choice whether 
to participate in the voting process 

➢Maryland 
➢Nevada



The Best
• No capacity requirement! 
• Colorado   Kansas & Michigan: 
• Idaho   constitution permits 
• Illinois   legislature to impose 
• Indiana   but legislature has not 
• New Hampshire 
• North Carolina  Maine:  
• Pennsylvania   election officials  
• Vermont   instructed to disregard 

reqt



Practices
Regardless of what state laws provide, 
people with disabilities may be denied 
voting opportunities by: 
➢Service providers (eg nursing homes, 

group homes, hospitals)  
➢Election officials 
➢Poll workers



Advocating in Guardianship 
Proceedings

• What is the default? 
• What is the standard? 
• How is it applied? 
• Getting declarations of support where 

necessary 
• Bazelon’s model advocacy package



State-Level Legislative 
Advocacy

➢Considerations 

➢Success stories 

➢Other stories



Federal Litigation 
• Best challenges 
• Identifying plaintiffs 
• Setting up 
• Potential obstacles



Town Hall, Blue Hill, Maine 
Summer 2015





The constitutional provision at 
issue in Maine in 1997 and 2000

• Persons who are “under guardianship for 
reasons of mental illness” are prohibited 
from registering to vote.  

• ME CONST. art. 2 § 1; see also 21-A 
M.R.S.A. § 115(1) (“certain persons may 
not register and vote”) 

• Efforts to excise the disenfranchising 
provision failed by voters in 1997 and 
2000 in ballot referendums



Doe v. Rowe: The plaintiffs
• Jane Doe 
• Jill Doe 
• June Doe



Doe v. Rowe: The defendants
• G. Steven Rowe, Maine State Attorney 

General 
• Dan Gwadowsky, Maine Secretary of State 
• Donna Bernier, Registrar, Town of 

Limestone 
• Gail Campbell, Registrar, City of Bangor



Doe v. Rowe: The claims
Maine’s disenfranchisement of those under 
guardianship by reason of mental illness  
• Fails to provide adequate procedural due 

process 
• Violates the Equal Protection Clause 
• Discriminates in violation of Title II of the 

ADA 
• Discriminates in violation of Section 504 of 

the Rehabilitation Act



 
Doe, et al v. Rowe  

Held: violation procedural due process 
• Held: Maine’s constitutional provision 

disenfranchising individuals under 
guardianship by reason of mental illness 
violated due process 

• Court found Maine’s current guardianship 
procedures have failed to provide 
adequate due process before denying 
Plaintiffs the right to vote



Doe, et al v. Rowe  
Held: violation equal protection  

• Held: Maine’s constitutional provision 
disenfranchising individuals under guardianship 
by reason of mental illness violated equal 
protection & was facially invalid 

• Court found provision not narrowly tailored to 
meet compelling state interest in ensuring that 
those who cast a vote have mental capacity to 
make their own decision by being able to 
understand nature and effect of voting act.



Doe v. Rowe 
Held: violations, ADA & Section 
• Held: Maine’s constitutional provision 

disenfranchising individuals under 
guardianship by reason of mental illness 
violated the ADA and Section 504 

• Court found the restriction currently 
applies to mentally ill persons under 
guardianship –at least some of whom have 
capacity to vote, thereby meeting the 
proposed eligibility criteria
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