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What we will cover

• Basis for challenging wages

• Forums for challenging wages

• The ALJ procedures

• What we learned from our case

• How to find clients

• Time for questions



On what basis can the 

payment of sub minimum 

wages be challenged?

• Must have a valid 14c certificate

• Check state law for requirements to pay sub 

minimum wages



On what basis can the payment 

of sub minimum wages be 

challenged? (cont’d)

• There must be documentation that there is 

a nexus between the disability and the work 

being performed

− Having a disability is not enough

− Being less productive than others is not 

enough



On what basis can the payment 

of sub minimum wages be 

challenged? (cont’d)

• Other reasons for being less productive:

– The work is boring

– Job tasks are not within individual’s 
natural strengths or talents 

– Not feeling well when being tested

– No economic incentive to increase 
productivity



On what basis can the payment 

of sub minimum wages be 

challenged? (cont’d)

• The subminimum or commensurate wage 

must be properly calculated

– Each step in the process must be 

documented



On what basis can the payment 

of sub minimum wages be 

challenged? (cont’d)

• Prevailing Wage Survey

− At least once a year the employer needs to 

conduct a survey to find out what the wages 

are in the community for the same work that 

is done in the workshop (29 CFR 525.10)

• The survey results must be documented, 

even if the survey is conducted orally



On what basis can the payment 

of sub minimum wages be 

challenged? (cont’d)

• The workshop should have job descriptions for 

each job

• The employer needs to find out what non-

disabled workers in the same community are 

being paid for the same work



On what basis can the payment 

of sub minimum wages be 

challenged? (cont’d)

• There needs to be a survey for each job done 

at the workshop

• Often the jobs done at the workshop are so 

outdated there are no similar jobs in  the 

community



On what basis can the payment 

of sub minimum wages be 

challenged? (cont’d)

• The productivity of each worker in each job 

must be determined

− Jobs are either paid by the hour or by the 

piece

− Most jobs are paid by the piece



On what basis can the payment 

of sub minimum wages be 

challenged? (cont’d)

• To determine the hourly rate:

− Using a stop watch see how fast a worker 

without a disability (standard setter) can do 

the job

− Then test the worker with a disability under 

the same conditions

− This hourly rate must be reviewed every 

six(6) months.



Determining the piece rate

• The DOL will accept several different 

methods to determine piece rate as long as 

it is an acceptable method in the industry

• In determining the rate, consider

− personal time 

− fatigue 

− unavoidable delays such as waiting for 

materials or the machine to be reset.



What was the evidence for 

setting rates in our case?

• For the hourly rate:  

− the standard setter was measured for ten 
minutes or less 

• There were 3 widely varied measures 
from the standard setter over time

• ALJ felt this showed measurement of rate 
was unreliable

• For the piece rate: the workshop couldn’t 
explain how they came up with it at all



Forums for challenging sub 

minimum wages

• ALJ hearing 

• Complaint to DOL Wage and Hour Division

• Fair Labor Standards Act action in federal 

court

• FLSA type action in state court 



Forums for challenging sub 

minimum wages (cont’d)

• Considerations:

– How quickly does the process move

– Available evidence or resources

–MOU with DOL

–What remedies are available



How we chose to file 

a petition

• No MOU yet

• Prior experience by sister P&A with 

complaints that languished

• Petition allowed for some measure of 

control through presentation of evidence

• Petition viewed as expeditious, however, 

subsequent appeal has sat for many 

months



Remedies in Various 

Forums

• If file directly in court, may obtain attorney’s fees, back 

wages and treble or liquidated damages

• The ALJ can order that a proper wage be paid or that the 

petitioner(s) be paid minimum wage 

− In our case, the ALJ found the 14c certificate did not 

apply so awarded us all FLSA available remedies, 

including attorney’s fees.  Still on appeal with DOL.

• Complaint to DOL – remedies at DOL’s discretion.  

Possibilities include revoking certificate and ordering back 

wages from date of revocation, or refusal to renew 

certificate.



Other remedial options 

to consider

• Charge of discrimination with either the 

EEOC or the state agency that enforces 

state and federal anti-discrimination laws

• Workshops often don’t provide 

reasonable accommodations as required 

by Title I of the ADA

• Tort for unjust enrichment



The ALJ procedure 

(29 CFR 525.22) (cont’d)

• File a petition with the Administrator of the 

Wage and Hour Division

− No particular form required

− It must be signed by the individual or 

guardian

• Within ten days of receipt of the petition, 

the Chief ALJ shall assign it to an ALJ for a 

hearing



The ALJ procedure 

(29 CFR 525.22) (cont’d)

• The hearing is to take place within 30 days 

of such assignment

• The Administrator of the Wage and Hour 

Division is given notice and can be a party 

to this action



The ALJ procedure 

(29 CFR 525.22) (cont’d)

• Requests for postponements shall be 

granted sparingly and for compelling 

reasons

• Hearings are to be conducted under the 

rules in 29 CFR chapter 18 if feasible, which 

essentially follows the federal rules of civil 

procedure



The ALJ procedure 

(29 CFR 525.22) (cont’d)

• The workshop must serve on the petitioner 

and the DOL within the specified time 

period the following documentation:

• Documentation showing the petitioner is 

disabled for the work to be performed

• Prevailing wage survey

• Documents showing how the hourly or 

piece rates were calculated



The ALJ procedure 

(29 CFR 525.22)  (cont’d)

• The employer has the burden of proof 

• The ALJ has 30 days to issue a decision 

after the hearing is concluded



The ALJ procedure 

(29 CFR 525.22) (cont’d)

• Either side has 15 days to appeal to the 
Secretary 

• The Secretary can accept or reject the 
appeal

• If the Secretary accepts the appeal it goes 
before the Administrative Review Board

• If the Secretary does not accept the appeal, 
the decision of the ALJ becomes a final 
agency action 30 days after it is issued



What we learned from 

our case

• The ALJ probably has no previous 

knowledge of how sheltered workshops 

operate

• Clients likely know some of their own 

details but not the bigger picture

• Consider putting the workshop witnesses on 

first to explain how things work



What we learned from 

our case

• Tour the workshop with the ALJ if possible 

and/or use videos or pictures

• Obtain as many records as possible prior to 

filing the petition

• Consider requesting a continuance and 

doing discovery 

• Consider the need and role of experts



How to Identify clients

• Monitor workshops

− Self-advocates joined us in our 

monitoring and were great at talking to 

workshop participants

• Consider other programs or organizations 

for referrals

− Our petitioners contacted us to seek help 

under our CAP grant



Questions?


