
PROMOTING MEDICAID 

COVERAGE UPON RE-ENTRY

Elizabeth Priaulx

Senior Disability Legal Specialist

National Disability Rights Network

Elizabeth.Priaulx@ndrn.org



Overview of Presentation

• Basics on Medicaid coverage for 

Incarcerated Persons

• Promising Practices for Promoting 

Coverage Upon Re-entry

• Questions? Ideas to share?



Medicaid Coverage is Especially Important

• Higher than average, health needs, unemployment 
and poverty – all which limit ability to access health 
care.

• Medicaid coverage saves the state money*
States receive federal matching funds

More access to preventative services

Less use of E.R.

Lower rates of re-incarceration

Better health increases likelihood of employment

• Supreme Court holds that states are required to 
provide care to incarcerated (See Estelle, et al. v. 
Gamble (1976); Brown v. Plata (2011)).

*familiesusa.org/product/health-insurance-people-involved-justice-
system-outreach-and-enrollment-strategies



The Basics (individuals already eligible) 

• Individuals eligible prior to incarceration are not 

able to use their existing Medicaid while 

incarcerated, Except:

 inmates who leave state or local facilities for at least 

24 hours to receive treatment in local hospitals or 

nursing facilities could get their bills paid by 

Medicaid (childbirth, surgery, etc.)

Those on probation or parole or under house arrest 

can use existing Medicaid coverage



The Basics: already enrolled upon incarceration, cont.

• States have two options: terminating the 

individual’s Medicaid or temporarily suspending 

Medicaid. 

• If terminated, individual must re-apply and re-

enroll in Medicaid upon release. 

• If suspended, coverage can be reinstated 

immediately and the person’s eligibility doesn’t 

have to be re-checked. (Could save months of 

no coverage.) *

*See 2014 GAO Report: Medicaid Information on Inmate 

Eligibility and Federal Costs at: 
http://www.gao.gov/assets/670/665552.pdf

http://www.gao.gov/assets/670/665552.pdf


The Basics (if not already enrolled)

• Individuals previously ineligible may be eligible now 
because of the Affordable Care Act (ACA) 

 if state expanded Medicaid to all adults up to 
138% FPL

Otherwise if low income and (e.g., pregnant, 
children, disability)

• Individuals who are incarcerated are able to enroll
in Medicaid (and Medicare) during incarceration 
(they just can’t use the coverage). 

If income is too high - may still be eligible 
through the “marketplace” and may be able to 
get subsidies. 



Strategies to Promote Medicaid Access

• Push state to suspend not terminate (see map)*

• Make application pre-screening, with the option of 
completing an application, a pre-requisite for 
release (Kentucky). 

• Encourage “health assistance navigators” to put 
special focus on enrolling this population;

• Train judges, probation and parole officers about 
Medicaid enrollment process (Virginia) 

• Encourage Medicaid coverage of inpatient costs

• Encourage Medicaid expansion

• Set up automatic payment of Medicare Part B 
premiums during incarceration

*http://familiesusa.org/product/medicaid-suspension-policies-incarcerated-
people-50-state-map



• A word on Medicare and Incarceration

• If turning 65 while incarcerated you can enroll in 

Medicare Parts A and B – this is good idea so 

no penalties.

• If under 65 and qualify for SSDI – the time 

spent incarcerated does Not Count towards two 

year waiting period for Medicare.

• Incarceration does not affect Medicare eligibility 

so must pay Part B premiums while in jail

• Once incarcerated 30 days or more Social 

Security Retirement or SSDI stops until release. 



WHEN DISCRETION MEANS DENIAL:

Criminal Records Barriers to Federally 

Subsidized Housing

March 16, 2016

National Disability Rights Network Webinar

Prisoner Reentry: Issues & Strategies for P&A Work



Criminal Records & Public Safety

There is NO empirical evidence establishing a 

relationship between a criminal record and an 

unsuccessful tenancy.

On the other hand, housing instability is significantly 

associated with recidivism.

• In a Georgia study, every time a parolee changed his 

address, his likelihood of being re-arrested increased 

by 25%
Ehman & Reosti, Tenant Screening in an Era of Mass Incarceration: A Criminal Record is No Crystal Ball, N.Y.U. J. LEGIS. & PUBLIC POL’Y QUORUM

(Mar. 3, 2015).



Criminal Records & Homelessness

In fact, there is ample evidence that incarceration is a 

risk factor for homelessness, and vice versa.

Because of this mutual relationship, the U.S 
Interagency Council on Homelessness has called 

on PHAs to ease their criminal records screening 

criteria.



HUD Secretary’s 2011 Letters

• First Letter to PHAs – stresses the importance of 

“second chances” for people with criminal records and 

a commitment to “helping ex-offenders gain access to 

one of the most fundamental building blocks of a stable 

life – a place to live.”

• Second Letter to PHAs – encourages PHAs to use 

their wide discretion to allow people with criminal 

records to rejoin their families in the public housing 

and HCV program, where appropriate.



Mandatory Bans

PHAs and project owners MUST deny admission to:

• Anyone who has been convicted of manufacturing 

methamphetamine on federally assisted property;

• Anyone subject to lifetime registration for a sex offense;

• Current users of illegal drugs, abusers of alcohol, or pattern 

interfering with health, safety, peaceful enjoyment;

• Anyone who, within the last 3 years, has been evicted 

from federal housing for drug-related criminal activity 

unless (1) drug rehabilitation or (2) circumstances leading to 

eviction no longer exist. 



Discretionary Bans 

PHAs and project owners MAY deny admission for:

• Drug-related criminal activity – manufacture, sale, 

distribution, use, or possession;

• Violent criminal activity – use of or threatened use of 

physical force that will cause serious bodily injury or property 

damage;

• Other criminal activity that would adversely affect the 

health, safety, or right to peaceful enjoyment of the 

premises by other residents, the owner, or public housing 

employees.



Discretionary Bans 

HUD notes that there are “a wide variety of 

other crimes that cannot be claimed to 

adversely affect the health, safety, or 

welfare of the PHA’s residents.”



Limits on Discretion

Although PHAs and project owners enjoy wide discretion, their 

discretion is subject to three important limits:

• No Mere Arrests – Arrests by themselves do not prove that 

criminal activity took place.

• Time – Criminal activity must have occurred during a 

“reasonable time” before the screening takes place. 42 

U.S.C. §13661(c)(2012).

• Civil Rights Laws, including federal Fair Housing Act



Limits on Discretion: No Arrests

An arrest, without a subsequent conviction, is 

insufficient proof of “criminal activity” and 

therefore cannot be the basis of a denial of admission.

But an arrest record can trigger an inquiry into whether 

the criminal activity took place. According to HUD, 

acceptable evidence includes:

– Police report detailing the circumstances of the arrest

– Witness statements



Limits on Discretion: No Arrests

Landers v. Chicago Housing Authority

• Landers, an African American homeless man, waited from 1995 to 

2008 for public housing. During those 13 years, he went through 

long periods of homelessness, which gave rise to a series of arrests. 

However, he was never convicted of any crimes.

• CHA denied application on the basis of his arrest record.

• Illinois appellate court overturns CHA’s denial: where a criminal 

record contained only dismissed charges, there was no evidence 

whatsoever that [he] engaged in criminal activity and no evidence

that he was a threat to the health, safety, and welfare of other 

people.



Limits on Discretion: Reasonable Time

• “Reasonable time” must be defined in written admissions 

policies. 

• No definitive word from HUD

• “While HUD considers that five years may be a 

reasonable period for serious offenses,” PHAs and 

owners are free to disagree.

• Best practice: 12 months for drug-related criminal 

activity; 24 months for violent criminal activity and 

criminal activity that threatens health, safety and right 

to peaceful enjoyment by others



Limits on Discretion: Civil Rights Laws

Criminal records status is not a protected class.

But criminal record screening may nevertheless violate 

civil rights laws.

• Discriminatory treatment – where criminal record used 

as pretext for race discrimination.

• Disparate impact – facially neutral policies that have 

an unjustified disparate impact on racial minorities.



Limits on Discretion: The Fair Housing Act



Limits on Discretion: The Fair Housing Act

Some housing providers give themselves the authority 

to deny admission for ALL criminal activity.

• Creating exhaustive lists of criminal activity (e.g., civil 

disobedience)

• “Misdemeanor or felony, on or off the property”

• Using the fact of incarceration, regardless of offense 

or conviction, as the basis of denial (pre-trial 

detention, debtor’s prison)



Limits on Discretion: The Fair Housing Act

Many PHAs and project owners impose felony bans.

 AIMCO includes public intoxication, shoplifting, 

and theft by check.

 Sometimes, denial on the basis of a prior felony will 

be justified.  Therefore, more narrowly tailored 

criteria is required. 



Limits on Discretion: The Fair Housing Act

Fortune Society v. Sandcastle Towers Housing Development, et 
al. (E.D.N.Y.) – Relman, Dane & Colfax

• Challenge to a private landlord’s blanket ban on renting apartments 

to people with criminal records 

• Owner automatically denied admission to anyone with a criminal 

record regardless of nature of conviction, time elapsed, evidence of 

rehabilitation, or other factors to determine if the person would be 

a serious threat.

• Blanket ban disproportionately and overwhelmingly impacts 

African-Americans and Hispanics.

• One of the first cases to challenge a blanket ban on housing 

imposed by a private landlord as a civil rights violation.



Limits on Discretion: Reasonable Accommodation

• Persons with disabilities may request a reasonable 

accommodation.

• Includes persons who are recovering from 

addiction and have successfully completed or are 

undergoing substance abuse treatment. 
– But not current users of illegal substances

– But not persons who are a direct threat to health and safety of 

others

– But not persons whose tenancy would result in substantial physical 

damage to the property of others 



Practice Tips: Get A Copy of the Criminal Record

Before denying admission, PHAs must notify the applicant of 

the proposed denial and give the applicant:

– Copy of the criminal record, and 

– Opportunity to dispute its accuracy and relevance.

Criminal background checks, especially from private screening 

companies, are often inaccurate and incomplete. Some 

problems include wrong person, no disposition, misclassifying 

offenses, and revealing sealed/expunged records.



Practice Tips: Get A Copy of the Criminal Record

Fair Credit Reporting Act requires landlords, before denying 

admission on the basis of a third-party screening report, to 

notify applicants of the screening company that provided the 

report and its contact information.

Applicants might also try to obtain a copy of the criminal 

background check before reaching the top of the waiting list.



Practice Tips: Present Mitigating Circumstances

For public housing:

• PHAs must consider mitigating circumstances

• Time, nature & extent of applicant’s conduct

• Seriousness of the offense

• PHAs may also consider factors that indicate a reasonable probability of 

favorable future conduct (i.e., rehab evidence, family attendance or 

willingness to attend social services, counseling, and program availability). 

For all other HUD programs, HUD encourages consideration of mitigating 

circumstances.

PHAs should reconsider denial if sufficient evidence of no on going criminal 

activity during reasonable time before applying.



Practice Tips: Present Mitigating Circumstances

In listing best practices for PHAs, HUD listed the following factors:

• Whether the applicant’s offense bears a relationship to the safety and 

security of other residents

• The level of violence, if any, of the offense for which the applicant was 

convicted

• Length of time since the conviction

• If the applicant is now in recovery for addiction, whether the applicant 

was under the influence of illegal drugs or alcohol at the time of the 

offense;

• Any rehabilitation efforts that the applicant has undertaken since the 

time of the conviction



Selected Resources

• Shriver Center, When Discretion Means Denial: A National 

Perspective on Criminal Records Barriers to Federally Subsidized 

Housing (2015), 

http://povertylaw.org/sites/default/files/images/publicatio

ns/WDMD-final.pdf

• National Housing Law Project, An Affordable Home on Reentry 

(2008), http://nhlp.org/resourcecenter?tid=86

• Merf Ehman, Fair Housing Disparate Impact Claims Based on the 

Use of Criminal and Eviction Records in Tenant Screening Policies 

(2015), 

http://www.columbialegal.org/DisparateImpactManual2015

.pdf

http://povertylaw.org/sites/default/files/images/publications/WDMD-final.pdf
http://nhlp.org/resourcecenter?tid=86


Contact Information

Marie Claire Tran-Leung

Staff Attorney, Housing Justice 

Shriver Center on Poverty Law

marieclairetran@povertylaw.org

(312) 754-9450

mailto:marieclairetran@povertylaw.org


Felony Conviction and 
Voter Disenfranchisement

Michelle Bishop, NDRN

April 2016



Felony Conviction and Voting

• Nearly 6 million American citizens are 
unable vote because of a past criminal 
conviction. 

• As many as 4.4 million of these citizens 
live, work, and raise families in our 
communities. 



Felony Conviction and Voting

*Brennan Center for Justice map



Why is this a concern?

• Voting is a fundamental right of our 
democracy.

• Voter disenfranchisement is a serious 
decision for extreme circumstances.



Why is this a concern?

• Those with felony convictions are as 
competent as any other voter.

• They also have significant experiences 
with systems that are impacted by 
voting.



Felony Conviction and Disability

• It is estimated that as many as 50% of 
prisoners have a mental illness or other 
type of disability. 

• Jails and prisons have become the “new 
asylums” with far reaching 
consequences.



Prior to Conviction

• Think about diversion and long-term 
consequences.

• Felony conviction can lead to 
disenfranchisement.

• An NGRI ruling comes with that risk, but 
case law is promising.



Post-Conviction

• Know the law in your state/territory.

• Assist voters with re-enfranchisement.

• Educate law-makers about effective 
policies in other states to prevent 
disenfranchisement.



To learn more…

• https://www.brennancenter.org/issues/r
estoring-voting-rights

• Michelle Bishop, NDRN

• michelle.bishop@ndrn.org

• (202) 408-9514

https://www.brennancenter.org/issues/restoring-voting-rights
mailto:michelle.bishop@ndrn.org


Investigating and Litigating 

P & A Prison & Jail Reentry    

Deborah A. Dorfman
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Center for Public Representation



Overview of Presentation

– Overview of Key Cases

– Case Investigation: Facts 

– Possible Claims

– Other Considerations: 

• Exhaustion of Administrative Remedies

• P & A standing



Overview of Select Key Cases

• Brad H.  v. City of New York, 185 Misc. 2d 420 
(2000) 

– New York state law claims for inadequate discharge 
planning brought on behalf of inmates with psychiatric 
disabilities at Riker’s Island

• Wakefield v. Thompson, 177 F.3d 1160 (9th Cir. 
1999)
– 8th Amendment: Requiring supply of medications 

upon discharge



Overview of Select Key Cases

Foster v. Fulton County, Georgia,  223 F.Supp.2d 
1301 (N.D. Ga. 2002)

–Jail officials required to develop meaningful diversion and 
discharge planning for class of inmates with physical and 
mental health disabilities

• Prisoner A v. State of Vermont, Case. No. 2:15-cv-
000221-wks (D. VT)
– Alleging ADA and state law violations resulting from jail’s 

unnecessary placement of man in solitary confinement 
even though he was eligible for community placement with 
the necessary supports and services. 



Overview of Select Key Cases

• Pierce v. County of Orange,  526 F.3d 1190 (9th Cir. 
2008) and 761 F.Supp.2d 915 (C.D. Cal. 2011)
– Jail administrators violated Title II of the ADA by failing to 

provide equal access to vocational and other activities and 
programs to inmates with disabilities 

• United States v. County of Los Angeles,  2015 WL 
8783449 (C.D. Ca. Dec. 15, 2015)(slip op.)
– Intervenors asserted that discharge planning provisions of 

DOJ settlement with L.A. County insufficient and in 
violation of Title II of the ADA, 8th & 14th Amendments to 
the US Constitution



Reentry/Discharge Planning 

Case Investigation: Facts

• Scope of Investigation

– Programs and Services Within Jails and Prisons

– Transition/Pre-Release Services

– Relevant Jail and Prison Policies and Practices

– Relevant Jail and Staffing  Issues

– Programs and Services Post-Release
• Relevant Post-Release Policies and Procedures

• Other Issues (funding, training, staffing)

• Using P & A Access Authority and Its Limitations vis-à-vis Litigation
– Where Possible Get Releases for Records

– Expert review-P & A access authority allows P & As to bring an expert to 
review facilities and programs for people with disabilities including in 
jails and prisons 



Reentry/Discharge Planning 

Case Investigation: Facts

• Programs & Services within Jails & Prisons and 
Transition and Pre-Release Services 
– Identify and review relevant programs as well 

transition and pre-release services with in the jail and 
prison and their policies and procedures. 

– For example:
• Educational programs (e.g., special education, adult 

education)

• Vocational programs

• Other pre-probation and parole programs (e.g., anger 
management, medication management, etc.)



Reentry/Discharge Planning 

Case Investigation: Facts

• Investigation/Monitoring Questions:
– Are the programs and services accessible to and available 

for individuals with disabilities? 

– Do inmates with disabilities have equal opportunities to 
participate in and benefit from jail and prison programs?

– Does the jail or prison make reasonable modifications in 
their policies and procedures to make jail and prison 
programs  accessible to inmates with disabilities

– Does the jail or prison have any exclusionary policies that 
have a disparate impact on inmates with disabilities? 

– Implications for parole?



Reentry/Discharge Planning 

Case Investigation: Facts

• Post-Release Reentry Programs and 
Services

– Identify and Review Relevant Post-Release 
Reentry Programs and Services and Their 
Policies and Procedures

• Housing

• Employment & Employment Training

• Benefits

• Education

• Medical and Mental Health Care

• Parole & Probation



Reentry/Discharge Planning 

Case Investigation: Facts

• Select Investigation/Monitoring Questions to 
Ask About Post-Release Reentry Services: 

– Who is eligible for the programs? 

– Who is not? 

– Why not?

– Who actually gets these services?

– What do they get?

– Are the meaningful?



Potential Legal Claims

• Title II of the ADA

– Olmstead

– Methods of Administration

– Unequal opportunities 

– Failure to make reasonable 
modifications/accommodations

• 8th and 14th Amendment Violations and 
Corresponding State Constitutional Claims

• State Law Claims



Other Litigation Considerations

• Prison Litigation Reform Act (PLRA) 

Exhaustion Requirement

• IDEA Exhaustion Requirement for Certain 

Education Claims for Inmates Ages 18-21

• P & A Standing


