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Please stand by for real-time captions.  

 
Thank you for joining us today. We will get started in a few minutes. Thank you for your 

patience.  

 
Thank you for holding. Your conference call will begin shortly. Thank you for your patience.  

 
Welcome to the December 15 wage and hour complaints Ohio case conference call. I will be 

your operator for today's call.. Later we will conduct a question-and-answer session. This 

conference is being recorded. I will now turn the call over to Cheryl. You may begin.  

 
Thank you everyone for joining us this afternoon. The reason we are having this webinar is as we 

focus more on employment issues -- we have learned that the methodologies for determining pay 

are not only -- not always fair and correct. For disability rights Ohio -- [ Indiscernible ] based 

with multiple at the ski options, disability rights of Ohio proceeded with one of the first cases of 

this kind in the nation. Today they are going to tell you how they developed the case, the 

outcome and the lessons they learned along the way. I want to introduce the speakers and thank 

them very much for taking time out of their day today. First we have Tristan who is the director 

of advocacy and assistant disability director at disability rights Ohio.. She directs all the 

paralegals and legal advocacy work at Ohio. She worked with attorneys and advocates. She has 

argued before the Supreme Court of Ohio and US Court of Appeals for the sixth circuit and 

worked collaboratively with other advocacy and other government agencies to achieve policy 

and systems change. With Tristan we have Barbara corner -- Corner who has a bachelors degree 

from University of Rochester with a major in psychology and minor in education. She 

represented state prisoners challenging prison conditions at the Clinton correctional facility. She 

has worked for the Ohio client assistance program for the last 20 years and been the P&A since 

1998. She is now the employment team leader and her team focuses on assisting individuals to 

secure services from the state the our agency, providing advice on employment rights and the 

Ticket to Work program. Thank you both and I'm now going to turn it over to you and let you 

proceed with your presentation. Thank you.  

 
Thank you Cheryl. Barb and I are happy to be with everyone today. If getting to that time of year 

where we all start dropping off and doing our own things with our families. I'm glad we have a 

good group of people today. We are going to try to cover a fair amount today. We are going to 

go relatively quickly through some of the underlying legal issues such as the basis for 

challenging wages. We also want to leave time for questions or we can have good interaction 

with everyone. Now I'm going to turn it over to car -- are to give the basis for challenging wages.  

 
 



 
The first thing is to make sure there is a valid certificate. In order to do that there is an 

application that needs to be filed with supporting documentation. That is the first thing to look at. 

There also needs to be documentation of a connection between the individual's disabilities and 

the specific work to be performed. Having the disability isn't enough. You have to look at the 

impact that disability has on-the-job. Being less productive than others is not enough. In our 

case, Seneca try to say that just because our clients were less productive then the other 

employees, that was shown to be not applicable. Sundays we may be more productive than other 

days as we know. Not that it happens in our jobs, but sometimes the work can be boring. The job 

tasks may not fit someone's individual strengths or talents. I know for me, I am not really gifted 

in hand skills. Anything that would involve spelling or find hand coordination, is my disability -- 

it is in my disability that impacts it. It's my natural talent that impacts it. I will explain later, 

sometimes someone might have an off day or not be feeling well when they are tested. If you are 

dating paid subminimum wages, there may not the an economic incentive for you to work harder 

and increase your productivity. The next part of it is that the wage must be properly calculated. 

There are specific requirements both in the federal regulations and the department of labor field 

operations handbook on how you calculate that. I hope, if you think of challenging Skelton the 

bone up on your math skills because you need them.  

 
Each step in the process of calculating the way that this must be properly documented, what we 

discovered is that in our case the workshop had not really been challenged before. They were 

very loosey-goosey in terms of their documentation in the LJ picked up on that. One of the first 

thing that needs to be done is to conduct what is called the prevailing wage survey. This has to be 

done once a year. What that is, is the workshop has to survey of employers in the vicinity to see 

how much they are paying experienced workers doing the same sort of work. The survey, there's 

no particular form for the survey. It doesn't necessarily need to be in writing but there needs to be 

documentation that a survey was conducted. It's okay to call other employers over the phone and 

ask them questions. In order to do this, because you have to have job descriptions of each of the 

jobs in the workshops, you need to survey each of those different jobs. You have to look at the 

nondisabled worker who has to be an experienced worker, which means they have to have 

worked for a specific period of time. You can't survey someone who is new. Some of the 

problems with conducting this survey that we discovered our that a lot of the jobs that people 

perform are not jobs that actually exist in the community. The jobs may be different than the 

ones that are in the community. That is one of the things that we found out.  

 
For example, our jobs had to do with light assembly work, is what we called it. Seneca try to 

argue that the jobs that existed in the community were different because our clients are not going 

to set the machines in terms of how fast they went and our clients were just doing their jobs and 

didn't have to use any judgment. This may be a place where you might consider having an 

expert.  

 
Once you have this prevailing wage survey -- our workshop is every February because the 

minimum wage if it was going to increase, increased in the calendar year. That waited people 

that they surveyed already had an increase in the minimum wage. Then they have to measure the 

productivity of each worker in each job in the workshop. Workers in a workshop are either paid 

by the hour or by the piece. Most workers are paid by the piece but in our case, our clients for the 



main part of this case in earning their wages were paid by the hour. The way that you calculate 

and test the productivity -- for example, I am trying to think of something that would show how 

you calculate it.  

 
I was thinking of a baby toy that has different colored wings, lings, let's say 5 or 6 that go on to 

the poll. Let's say the job is to put this two together -- put this toy together. The first person puts 

it on the conveyor belt and the next person puts on a ring and then the next person puts on the 

next one. You would get a nondisabled person who was used to doing that job and you would do 

this with a stopwatch and time them and see how fast they can go and then you would calculate 

what an hourly wage was. That person is called the standard setter. Then you would test the 

person with the disability and you should have the same exact conditions. If the person you are 

testing in the first or second position, putting down the ring or the poll -- pole, that's where the 

person should be with the disability. This has to be done every six months and it has to be shown 

that you are documenting the worker with the disability every six months. Determining the piece 

rate would be in a similar thing where you would take someone without a disability who is 

experienced doing the work and you would see how many pieces they can do in a specific period 

of time. There are other ways of doing it which can be really competent it. the worse -- the way 

that they did it in the workshop comedy used a stopwatch and a time every movement that took 

to put this thing together. In our case, no one could understand the documentation so that was 

why we were able to prevail on that.  

 
In determining the piece rate, there are a couple of other factors you need to consider. You need 

to think about fatigue and personal times of the normal you don't look at an hour and 60 -- as 60 

minutes. You look at it as 50 minutes. You also have to look at unavoidable delays. We have had 

a couple of calls since then where our clients were being paid by the piece. One of the problems 

was they would have to wait for the staff to come and reset the machine or bring supplies. Those 

sorts of things that are unavoidable need to be taken into account in calculating the piece rate.  

 
You can see this can be a very complicated process and it also is extremely fact dependent than 

job dependent as to what is happening in your particular workshop. In our case, the 

documentation that we had for the hourly job, which like I said was what most of our clients did 

most of the time, they had three different productivity rates from the nondisabled worker. The 

third when they had over the three-year period was twice as much is the first one. The ALJ said 

they were all inaccurate because Seneca didn't know what they were doing. Also in our case, the 

standard setter, the nondisabled person was measured for 10 minutes or less than Seneca 

extrapolated that based on that for 10 minutes, that is what the productivity rate was that our 

clients should be able to sustain for 15 minutes per hour four 4 or if I hours per day. That was 

very problematic. This isn't in the outline but Mark Knuckles that Seneca had to show that we 

were doing everything to the standards. If you go to market bulls.com, he is the guy that teaches 

the people who run sheltered workshops all over the country how to do things right and not to get 

into trouble with the DOL. We have a transcript of his testimony which is something we might 

want to share because he goes through explaining that, how you do the prevailing wage survey -- 

and how you do the hourly determination -- the piece rate, his determination of the nexus 

between the disability and the work to be performed was what the judge found is problematic 

because, in his report concerning our clients, he more or less said that one of our clients set up 

and walked away -- got up and walked away. Another one wasn't paying attention. This is typical 



of people who work in workshops. This is how they behave. That means this is the work to be 

performed.  

 
Barbara, can I interrupt you for a second. Might be helpful if you describe what the workshop 

did at Seneca rehab because not all of the people will have seen the bottom dollars. Maybe we 

need to give a brief description of the kind of work being done there.  

 
Okay. Seneca, our Seneca workshop was a very unusual workshop. It was an arm of the county 

board of developmental disabilities. It was a separate fiber one C3. It contracted with a private 

company, ropey industries. Ropey industries makes tiles for commercial establishments. The 

work that our clients it was to create samples of tiles so that if you owned a furniture store or 

something and you wanted to put tiles on your floor, you would get the chain of different sized 

pieces of sample tiles that look different that would all be chained to gather that you could look 

at and pick out which one you wanted to put in your store. -- Together that you could look at and 

pick out which one you wanted to put in your store. What our clients did was the hourly job of 

putting these different pieces of title on a jig and chain them together. There were piece rate jobs 

that one was to stamp the title with designs and another piece rate job was to cut the tile. Another 

one was to punch the hole in the title which is where this chain went through. It was a very 

unusual workshop. Putting the tiles on the chain to gather was the hourly job that most of our 

clients did most of the time. The other were piece rate jobs would sometimes our clients actually 

earned minimum wage at. That's why it was in unusual workshop in terms of the fact that they 

were actually doing what ropey needed. The building where this workshop is is right next to the 

main workshop. Our clients have told us a couple of years ago that they were actually allowed to 

work in the Ropey factory but the powers to be didn't like that because they intermingled too 

much with the nondisabled people and that bothered them.  

 
Thank you. I'm sure there will be questions at the end about that. Now we're going to go on to 

talk about what are the different ways that you might go about trying to challenge subminimum 

wage. There are choices of a lot of different forms. We made a choice and we could talk about 

why a little bit later. There is the [ Indiscernible ] hearing option which was the route that we 

went. Is also a complaint that you can file with the Department of Labor and that would be where 

you would send a complaint in and the department of labor would do the investigation and make 

a determination on what was going to happen. You could do a fair labor standards action in 

federal or state court, although there could be some issues with the federal court action which I 

will let Barb talk about because it was discussed. Do you want to talk about that a little bit?  

 
The wonderful thing about doing this is the remedies. The problem is we saw that no one had 

brought this kind of case before in federal court and there was this ALJ procedure that was 

created by statute and regulations and we were afraid that a court would decide that that was the 

exclusive remedy that you had to go through before you could go to court. That was why we 

were afraid of just going to court without going through this procedure.  

 
Another consideration that's not on the slide that goes hand-in-hand with the federal court or 

state court option as opposed to going to the Department of Labor is also the audience is going to 

make a decision. With the Department of Labor you have individuals that are more generally 

going to be more familiar with things such as subminimum wage then going to federal state court 



-- federal or state court when you have to educate someone from beginning to end completely on 

the issue. With ALJs it's not quite the same as the Department of Labor investigators but they are 

still used to the department of labor type of processes, which can be a good thing or a bad thing, 

depending on how you feel about what the department of labor is doing. But the court obviously, 

you don't know anything about what position they are going to make. Like any other case, you 

have no idea. I think that was one consideration for us. Which forum do we think is going to be 

more receptive to the type of evidence we have? Where do we think we're going to have to 

overcome that could be challenges for this type of work?  

 
Some of the considerations are timing. How quickly is a going to move forward. We all know 

the court litigation can be very lengthy. Are other options going to be potentially faster? Another 

consideration is what evidence or resources we have available. Going to court generally is going 

to take more resources than doing a complaint with the department of labor, or maybe even a 

petition. You will hear in a little bit about a petition which is like a mini trial so the level of 

resources might not be that different than going into federal or state court. Another consideration 

of wasn't available to us at the time that I think is important to point out for everyone is going 

forward is a memorandum of understanding that NDRN has with the Department of Labor, 

which could influence are thinking about how effective a complaint would be. That 

memorandum of understanding allows for understanding -- information sharing and ways that we 

had no access to before. The department of labor is still not going to share everything. There are 

think they have to keep private at this helps to set up a process where you can get a little bit 

better information when you file a complaint. Lastly, what remedies are actually going to be 

available to you is an important consideration too. Barb is going to talk about some of the 

considerations that we talked about. We have touched on a few but she will go into more detail 

on the rest.  

 
We had a team of other advocacy groups that we worked with. We did look at the state Fair 

Labor Standards such as Ohio that wasn't really helpful for us. It may be helpful for you 

however. In some states you can get attorneys to get other remedies. In Ohio, as long as it was a 

valid certificate, the were excluded from getting attorneys fees and damages. Check that out. We 

elected to go with the ALJ procedure because we felt that it was an expedited process. We would 

have an opportunity to prove our case and we weren't really sure what was going to happen 

because it really have met them before very much.  

 
As we talked about earlier, we didn't have that memorandum of understanding a. We have 

actually talked to the other P&A that had done a lot of this type of work and may have done 

complaints. They just sat there. I don't know for how long would it was quite a while and they 

were very frustrated with the process.  

 
The take a year or 18 months or something like that. They had filed essentially what looked like -

- what might've been a federal complaint -- similar to a federal complaint. Is very piecemeal. Not 

to know what was happening was very frustrating.  

 
They actually want us to consider the ALJ process as a result of that.  

 



And Barb, talk about the different remedies available. If you go directly to federal court, to court 

in general depending on the state statute, you talked about different remedies are available. There 

is specific advantages such as attorney season etc. [ Indiscernible - low volume ] This is one of 

the things we talked about. You want to talk about what the ALJ did in this case?  

 
The wonderful thing, I think about our decision was that our ALJ found that being disabled for 

the work to be performed, absolutely meant you had to have a nexus between the disability in the 

work to be performed. In our case all of Seneca's witnesses testified that the person had a 

disability. They were developmentally disabled under the developmental disability services. 

Therefore they [ Indiscernible ] the ALJ said that didn't show any nexus and so the certificate did 

not apply to our three petitioners. Since it was out side of the 14 C certificate, they awarded us 

all of the remedies available under the fair labor standards act. They ordered minimum-wage be 

paid from the data decision was made forward. He ordered that we get attorney season we made 

a petition for attorneys fees. He ordered us about -- awarded us about 25 -- $250,000 of attorneys 

fees. He ordered liquidated damages for our client. That was all because he said for these clients 

they had not proved that the 14C certificate applied to them. Our case is currently in appeal 

before the administrative review Board. The department of labor has filed an amicus brief which 

they did not support the award of attorney's fees. We are waiting to see what's going to happen 

with the appeal. We have contacted the administrative review Board to see if there has been any 

movement but they haven't gotten back to us. We haven't seen anything in the electronic filing 

system that anything has been filed.  

 
We can't sit here today and say of the remedies that we got is part of this. As Barb pointed out -- 

while they didn't support the attorney fees, including the nexus and supported the other remedies 

of back pay and minimum-wage going forward and I believe liquidated damages too. They 

wanted there to be some additional evidence.  

 
You described a better.  

 
There is a statute of limitations in terms of obtaining back wages and liquidated damages. If the 

violation of the fair labor standards act is considered willful, you can go back three years. If it's 

not willful coming you can go back two years. They decided the ALJ made a lot of findings but 

they didn't specifically make a finding of willfulness. They indicated that they needed to make a 

finding of ALJ of willfulness. They thought there was no doubt we would find willfulness 

however approximate there's a lot of aspects that needed -- that could be applied but he didn't 

feel he needed it. He didn't feel he needed a statute of limitations. This is all our clients were 

awarded and liquidated damages. I think the statute of limitations should apply and therefore the 

standard was appropriate.  

 
The other remedies, when you do a complaint with the department of labor, some of this is up to 

the Department of Labor's discretion. We know that some could be provoking the certificate 

which could have a broader impact than the individual filing the plaint -- the complaint. They 

could order back wages. They could also refused to renew a certificate. There's a lot of things 

that are available to them that to some degree is going to be a lot of what they decided. Cheryl 

might want to say something about that.  

 



Actually, unless I missed it, you and I have talked more about this. Did you say what happened 

as a result of your hearing and what your ALJ said? There's a couple of people that have emailed 

me that said they are a little confused still about what the case was about and what happened.  

 
I will summarize it. We challenged the way that they calculated the wages. We challenged it on 

all of the grounds basically. We said there was no finding they were disabled for the work 

performed. They didn't calculate it currently. They didn't do the correct prevailing wages are -- 

surveys. The ALJ found they had to have a nexus between the disability in the work to be 

performed. They didn't have it in there for the 14C certificate didn't apply. He also went on to 

find that even though he didn't have to, he also went on to find that they didn't present evidence 

that the calculation of the hourly wages was correct because they had these three different 

standards, one of which was twice of what the original standard was. Because of the way that 

they did it, he said that it was inaccurate and there was no way that all of it could be correct. 

There was so problem with the way that Seneca calculated this standard. For the piece rate he 

said that nobody could -- what the introduced into evidence was this packet of handwritten 

documentation. They did not put the person who wrote the documents on the stand. They had 

Mark Knuckles try to make sense of it and he tried to explain what was done. The judge through 

all of that out. Seneca in an ALJ hearing had the burden of proof that they did everything 

according to the law. He said they hadn't done that. Be through all of that out and because he said 

that the 14C certificate didn't apply committee awarded us all of the remedies available under the 

Fair Labor Standards Act. Does that help clarify it?  

 
I think it does. Thank you. Couple other things to keep in mind is different than challenging the 

wages directly is thinking about other charges of discrimination with the EEOC or state agency 

or antidiscrimination laws. We saw in our case, I think it's probably true in other cases. 

Workshops don't often provide any kind of accommodation is might be required with title I of 

the ADA to get the work done. Our client kept asking to do his work differently because he knew 

it would be faster and more productive if they would let him fight it and they kept telling him no. 

He had to do it exactly the way everyone else did. That's just an example of something that you 

might find. We chose to go the other direction, challenging the subminimum wages as opposed 

to the discrimination complaint. That certainly is something that you could consider as part of 

this. Lastly, there's also court remedies particularly in a situation like ours where we had a large 

company that was benefiting from this contract with the workshop. Again, it's not something that 

we chose to pursue here. It is something that could be thought of if you are looking for other 

remedies for your clients.  

 
All right Barb. You want to do a lightning speed remedy of the Ellijay -- summary of the ALJ 

remedy.  

 
[ Laughter ] We requested a hearing before the ALJ. Under the statute and regulations, what 

happens is you file a petition with the administrative for the Wage and Hour Division of DOL. 

That the petition -- the petition doesn't have to be in any form but it needs to be signed by the 

individual of the guardians. We basically grabbed at something in very simple language and 

made it first-person for our clients saying, I work in this workshop and basically I am not being 

paid in my wages aren't fair. That was basically it. Once it gets filed and it has to be filed in 

person or by mail, we had the national Federation of the blind which was one of our partners in 



this case. One of our members had a meeting with the DLL so we Gade -- DOL so we gave him 

the petition and they refused to accept it from him until we sent a copy of the relation that said it 

could be served in person. Once it gets served it gets transmitted to the chief administrative law 

judge. The chief administrative law judge has 10 days to assign it to an administrative law judge. 

Once it's assigned, the hearing is to take place within 30 days of that assignment. The department 

-- [ Indiscernible ] can be a party to the hearing. We did hear from one of the attorneys in the 

Solicitor's office. Our time -- timing was we filed in November and it was assigned to us -- an 

ALJ in December. When we filed our petition we also filed a motion for a status conference and 

we filed a request that the hearing take place in Ohio which is where our client lived. The 

workshop is just outside of Tippin. We wanted it in the local area.  

 
We had a status conference with the ALJ I think on December 16 a year ago and the hearing took 

place on Monday, January 5 and it went all week. It was a very expedited process. They were so 

unfamiliar with this process that we call them after we filed our petition. We call the 

administrator, the chief administrator judge's office to find out what was going on and to remind 

them it was an expedited process. Otherwise it was lost on the radar screen. What happened was 

this ALJ had time free that -- that was in the week of January. He told us that if it didn't happen 

that first week in January he had no openings until April. As part of this expedited process, 

workshop is supposed to serve on us, with any specified timeframe, all of the documentation that 

they baser calculations of the wages on. That means all of the documentation showed -- [ 

Indiscernible ] how they calculated the prevailing wage and how they determine the 

commensurate wages how much they would. Client, and how much they would determine the 

hourly wages in the piece rate. That this hearing, the employer is supposed to have the burden of 

proof. When we had the status conference with the ALJ comedy ALJ told us that as petitioners, 

we had to go first. We try to explain that the employer had the burden of proof. He insisted that 

we go first. That's another strategy that we will talk about later. If you go first, how do you prove 

your case and have it make sense to the ALJ. Our hearing went five days and it was that the 

courthouse and Tiffin, Ohio. Tiffin is a small town in Ohio. The courthouse closes at 4:30. We 

had to be out of there by 4:30. In terms of the strategy of our case, we had to take into account 

the time, how much time we had. If we wanted to put on more rebuttal witnesses, it wouldn't be 

until April. Our ALJ, once the hearing itself was concluded, he wanted each side to do closing 

arguments in writing. Once those were in, that is when he closed the record. Once the record is 

closed he had to issue a decision within 30 days. Once he issues a decision, either side had 15 

days to file an appeal or request exceptions with the secretary of labor. The secretary can either 

accept the appeal or reject the appeal. If the Secretary accept the appeal which they did in our 

case committee goes to the administrative review Board. There are no rules on the procedures for 

a case like ours with the administrator of the review board. I guess time we were used to the fact 

that there were no rules on what we were supposed to do. If the secretary rejects the appeal or 

once the administrative review Board makes -- issues its determination, than either of those 

would become a final agency action and appeal would be to federal court under the 

administrative procedure act.  

 
We have just dumped the whole bunch on you all. Hope only we have described a little bit that 

was the case and what it entailed. Now we want to delve a little deeper into what we learned and 

how that might help you if you are trying to figure out what to do with the case. I'm going to let 

you start.  



 
One thing that we have learned is that if you're going to buy lunch for your clients and its pizza, 

ask them what kind of pizza they like the for you buy it. [ Laughter ] We ate a lot of pizza. One 

of our clients really loves pizza. One of the things we learned was that our ALJ, the ALJ has 

limited knowledge of disability issues and very limited knowledge of what on earth a sheltered 

workshop is or how it is supposed to operate. Our clients, clients know their own story but they 

don't know the big picture. We put our clients, one of our clients was on first and he got the brunt 

of the ALJ's confusion in trying to figure out what on earth he was talking about. In terms of 

making your case, if the ALJ insists that you go first, you might consider putting on somebody 

from the workshop and going through with them, what on earth a sheltered workshop is and how 

it is supposed to operate. The other thing is, we were very lucky that our ALJ who was extremely 

committed to doing the right thing found all of this testimony rather confusing and asked for a 

workshop. I suggested -- a tour of the workshop. I suggest that you give a tour of the workshop. 

See about getting the ALJ to tour the workshop or have a video of the workshop, something that 

you can clearly explain what on earth it is you are talking about. The other thing is getting 

records and understanding the documentation that the other site is using because we got our 

documentation on December 22 hear I remember getting the facts -- and we had very little time 

to synthesize the documentation and get it over to our experts. One of the strategies that we had 

was we wanted this to come as a surprise to the workshop. That was why -- we could've gotten a 

lot more documents using the public records law because our workshop was an arm of the county 

board a developmental disabilities. But we had decided that we didn't want to tip our hand, 

because they probably knew something was going on but they didn't know what. When we filed 

our petition, we did send them a courtesy copy of the petition because we had a press strategy 

too which can be something for another webinar.  

 
That's actually a good point. We can talk about that if people have questions. We knew from the 

experience, the only way we could get press coverage was if they could potentially ask the other 

side for comment. So we decided to go ahead and send a current -- courtesy copy of the petition 

to the workshop superintendent or whoever was in charge of the workshop. In advance, we had 

already lined up a report and had -- a reporter and had our story in place. But this allowed them 

to talk to the workshop people if they wanted to. That worked out really well. We could talk 

about that further.  

 
That's where in filing a petition, we basically said, you are not following the law. You are not 

paying us minimum-wage. I think I should earn minimum-wage. We didn't go into a lot of detail 

like you would if you were filing some kind of a federal complaint or something like that. Also 

consider about whether or not you want experts, they needed role of experts. Based on my 

experience, I think it might be -- one reason to have an expert is to have someone who can testify 

that there is no nexus between a person's disability and the work they are doing in the workshop. 

But in order to do that your expert is going to have to know what on earth is the work that they 

are doing in the workshop. The other way you might want an expert is on the methodology that 

they are using to calculate the hourly rate or the piece rate or the prevailing wage survey. We had 

some issues in terms of the prevailing wage survey because the workshop, their expert was 

justifying that but jobs in the community were not the same as the ones that our clients were 

performing, because in the community, if you were using a machine to cut title, the person who 

is using the machine has a responsibility for setting the machine and making judgment calls as to 



whether or not it's operating property etc. They were saying that our clients did not. The ALJ 

actually made no finding about the prevailing wage survey because they found so many other 

things. This is something that you might want to have an expert to look at and have them ready 

to testify for you. I looked up Mark Knuckles website and he is still holding himself out as this 

great expert to can help you if DOL comes in and tries to look at the workshop and see how it is 

operating.  

 
We had two experts on her case and I think they were helpful although when you read the ALJ 

decision it's hard to see exactly how this was influenced. I think it was still helpful in helping to 

give a little bit of an overview on some of the issues. I think now that we have a little bit of a 

roadmap from the ALJ decision assuming it is upheld, at least in its major part. I think that will 

be really useful if needed again, or if anyone else wants to use a second, to look at the critical 

issues that Barb already pointed out, nexus of this report, which we were already considering but 

we didn't have that roadmap to help us focus even more, our expert and the issues -- on the 

issues. The future Ellijay -- ALJ might look on this based on this decision. Barb talked about 

getting the records in advance. If you are not going to ask for more time for discovery which we 

decided not to, we thought we would be more prepared compared to the other side because we 

had done work in advance. We had gotten a fair amount of records actually about wages and 

things like that, but when -- what we didn't get and what they had to provide to us was what they 

had used, the document, whether or not they had a disability. Based on what you heard, you can 

imagine this was not good documentation. They best -- they basically said that the entire service 

plan for eligibility of services for the development of disabilities -- Department of disabilities. It 

wasn't in any really great format and we didn't have a lot of time. The expert that mostly needed 

to review that, needed to be able to use JAWS to review it so we had an accessibility issue to 

work through too. You are going to get an expert. It is worth considering, am I going to have the 

information on my expert needs in a timely fashion so that it can be effective. We also had an 

issue with -- they give us information even later as part of their own expert report, way past the 

time that our experts had done their work -- that was different on how they calculated the wages. 

Our expert -- actually two experts at looked at that, looked at a ton of information but they kept 

trying to cross examine him and information he had never seen because it came to us so late and 

they didn't even tell us that they were giving us this new information.  

 
That was really where we were stuck with the time. We could have asked for an adjournment to 

allow our experts the time to look at that but then we knew we wouldn't have been back in the 

hearing until April. That made it really difficult for us.  

 
Luckily we had such other great testimony. By that I mean the folks that we called from the 

workshop [ Indiscernible - multiple speakers ] We felt fairly confident it was better to just 

continue with the evidence that we put in.  

 
When our clients were on the stand, Seneca did try and take the line, if you are not happy with 

your wages, why don't you get community employment. That is a tough question because there 

are a lot of things that come into community employment. Even though the ALJ didn't rely on 

our expert that much, he did quote one of our experts testified that our clients live in a rural 

community, none of them drive. Two of them had some sort of visual impairment. Getting 

around with transportation was a big barrier to community employment. We did quote that.  



 
The other thing that you might want an expert to testify about is whether or not your client could 

be more productive with a -- with accommodations in the workshop.  

 
Have we covered everything?  

 
How to identify client; this has been a huge question when Barb and I have talked to other people 

after this case. I'm not sure we have the perfect answer yet because it was somewhat 

serendipitous for us that we got the clients that we got. They actually contacted us to get 

rehabilitation services. They were all friends so we built the case with those informal 

connections. Even though we had already done a whole lot of work -- this was not necessarily 

though she didn't bear fruit in getting clients but it was helpful and how thing -- in knowing how 

to present the case. We had done a ton of work and sheltering workshops with the employment 

team that Barb leads. Some of the attorneys on the team wanted --, one of particular who was 

very involved in this case with Barb had in on these monitoring visits. Think that was very 

helpful in better understanding the workshop system, better understanding how to put the case 

together, how to talk to clients come out to figure out what is going on, and not just reading the 

law but really understanding how things work on the ground. Do you want to talk about how we 

made a monitoring more effective with our collaboration?  

 
When we were doing the monitoring, we took self advocates with us. Some of those self 

advocates we took were from our local chapter of people first. Somewhere on our staff. These 

self advocates were able to interact with a lot of the people at the workshop on a level that we 

were unable to do. People opened up to them. We found that to be extremely effective in terms 

of communicating with people and finding out about what was actually going on with the 

workshop. One problem we ran into was we did have some people who expressed an interest in 

challenging their wages when we were doing the monitoring. Staying connected and staying 

connected with those people and finding them later on turned out to be very difficult. Some of 

them didn't follow through when we contacted them. Some of them moved or change their 

address. That was really a big challenge for us. Our own clients, two of them were not interested 

in community employment because they had been bullied when they had been in the community. 

We can't resolve all of those issues but that was one of the things they had told us. Another client 

was interested in community employment, but the options up there in Tiffin, Ohio are pretty 

limited. I would say if you can do it, look at workshops with self advocates, that might be one 

option. We also found out some things about workshops several years ago. Do you remember 

when people first did a series of climate workshops around the state? We went there to talk about 

employment rights. There was someone from a sheltered workshop we did a presentation about 

the sheltered workshop. At that workshop, what they were doing was they were putting together 

those packets that we get, if you bought bookshelves a target and you got a little plastic bag of 

screws and nuts and things like that. They challenged people who were in the audience to see 

how quickly they could put those packets together. That was something that was very difficult 

for me to do because of my lack of hand skills. They said, that's why we can't pay people 

minimum-wage because they can't do the work as productively as other people without 

disabilities.  

 



Another thing, this is true in any type of systemic work that you might do. It is difficult to find 

and connect with individuals who are willing to put themselves forward on an issue like this. We 

were somewhat serendipitous but some things we tried another case of, not necessarily in this 

case but that we tried when we were looking for clients on systemic work. It's important to work 

with other organizations. As Barb pointed out, we worked with the people first with these 

workshops with this oh I organization. When you are thinking about maybe doing this work on a 

think about what of the programs organizations are out there, self-efficacy organizations. Maybe 

they can bring people to you in addition to help with monitoring. Are there family organizations 

that might be interested? Are there Stickel to groups, even providers or community service 

providers that might know some people in workshops because they've had some contact helping 

people get help in the community. We obviously that some referrals from individuals a contacted 

us that they were receiving DVR services. This might even be if you are working with the DVR 

agency to see if they could be possible referrals. You could look individuals in sheltered 

workshops as well and they could possibly recommend people to go. I think you need to think 

broadly and make lots of connections in order to get out there and find people that want to 

proceed with something like this. We spent a lot of time with our counsel making sure that they 

knew what they were getting themselves into. We put our name out there. We wanted to let them 

know this was way to be a highly visible case. They had to go back to work every day in this 

place where they were basically suing. Would they be comfortable doing that? We talked a lot 

about that. It wasn't enough just to find someone who had an issue. We also have to find 

someone it was willing to stick with it. I think our clients have shown their tenacity with sticking 

with it. They went to every day of the hearing and they keep going back to work every day, 

bolstering the time and afterwards. The ALJ even commented on the fact that they had been at 

the hearing, even comments about their to marry -- their demeanor during the hearings which 

showed they were quite capable. This was interesting. It's important not just to find people with a 

legal issue but the right people who are willing to put themselves forward and be in the public 

eye.  

 
I think we have moved to the point of questions. I think there's one of the chat box I can't quite 

read it from my distance from the computer. We can't hear you. You must be unmute. -- On 

mute.  

 
Would you like me to take the audio questions?  

 
We would like you to. We will take the questions on the chat box. What happened to your 

clients? Did they stay where they are and get minimum-wage? Is everything on hold pending the 

appeal? Did they find another job?  

 
They are still in the workshop earning minimum wage. They haven't gotten any of the back 

wages yet because that needs to be decided by the appeal.  

 
The workshop needed to put every -- wanted to put everything on hold but the workshop refused. 

The only thing they were willing to hold with the other remedies. That held us for appeal but it's 

excellent they were able to get minimum-wage.  

 



I have another question. You had mentioned about the lack of reasonable accommodation at the 

facility. Which is not uncommon as we are doing workshop monitoring around the country. 

Everyone says we will provide accommodations and technology if they need it yet we fail to see 

it anywhere.  

 
Without having an expert in assistive technology going in there, there may be something with 

someone who's done a visual experiment or something with assistive technology but I don't 

really know without having someone go in and look at that.  

 
This is something we are certainly focusing on. There is an alarming lack of assistive technology 

in sheltered workshops even down to the mitigation devices.  

 
I don't think it's unusual that after everything gets packed up for the data is in our of [ 

Indiscernible ] time. Two of our petitioners, one was able to use that time to learn to drive in the 

other to improve her reading skills. But the client with a visual impairment, even though they had 

an iPad there they didn't know how to teach them how to use the accessible features of it.  

 
That's interesting. Operator, if you would like to go ahead and open the questions, I will continue 

to monitor the questions in the chat box.  

 
Thank you. [ Operator Instructions ]  

 
Can you hear me?  

 
Yes, we can hear you.  

 
This is Katie Steelman from California. Was wondering if you had any strategy in regard to 

developmental disability in terms of their role. I don't know if is was the workshop they had a 

role in referring people to war funding it in some way. I was wondering what their role might be 

in the aftermath.  

 
We had contacted the county board. That's we -- what we got from the records only made our 

record for request. We had been in contact with the head of the adult services with all of our 

record requests. We didn't know quite what.  

 
We also took a look at how things were structured in terms of the county board versus the 

workshop board which had people of industry on it.. Ultimately we decided to keep our sites 

back on the sheltered workshop itself. The attorney that generally represents most county boards 

in Ohio is someone we are very familiar with. We actually have a very good relationship with 

them even if we are adversaries on some cases. We knew that if we took on the county board or 

recklessly -- county board directly he would get more actively involved. More people to have to 

oppose wasn't necessarily the way we wanted to go. We wanted the workshop which was really 

responsible and had the certificates. That's where we wanted to stay with our strategy. Since 

then, we have had, not discussions with the county board directly but we have had talked to that 

attorney who had said -- as I said, represented many county boards any county board trade 

association in Ohio. We talked to both the trade association and their attorney about what 



happens next. They are interested in potentially helping county boards who are interested in 

doing it right and moving in that direction. Started that conversation with them. It hasn't gotten 

really far yet. We have turn from this case which laid the groundwork to potentially making 

change in other places in a more collaborative fashion instead of an adversarial fashion.  

 
[ Operator Instructions ]  

 
Tristan, someone is asking if you would be willing to share your monitoring tool with the 

questions you asked at the workshop. Of course NDRN also has a monitoring tool that we have 

industry beating. If you're willing to share that -- that we have been distributing. If you're willing 

to share that, people have requested it.  

 
I am sure we could do that. Barb would probably know better. [ Indiscernible - multiple speakers 

]  

 
It's based on your tool in, I think it is North Carolina.  

 
We would be happy to share it.  

 
Operator, is there a question?  

 
We have no further questions.  

 
There's a question in the chat box or statement that says, I had a case of the sheltered workshop 

in which the staff would not allow the client to use his guide dog in the sheltered workshop. We 

advocated for them to not require the client to keep is the in a crate. Any other ideas? I 

understand the situation but for me I would need to know little bit more about the situation to 

really be able to answer it. Do either of you have any thoughts on that particular statement?  

 
I agree with you about wanting more information. It depends on what the job is. As a guy Doug 

user myself, there are some situations that maybe -- may be a situation that could pose a safety 

risk to the job -- to the dog, depending on what's going on in the workshop. Normally, if when I 

go into places -- I was have my dog leashed to me and she's down by my side. It depends on -- 

we need more information about the workshop and what actually is going on. What are the 

specific duties this person is doing?  

 
I had a totally different case where I was helping a client get access the University. There are 

issues with her having her service dog in the science laboratory. There's lots of students and they 

are walking around and lots of chemicals and breakable items. There are things like that. She 

didn't necessarily want to use the guy Doug a lot during this class -- guide dog a lot during this 

class but you wanted to make sure that the guy Doug was near enough to her that if she needed to 

leave, let's say there was a fire for example, she would be able to have a guy Doug to help her 

safely -- guide dog to safely help her out. She had a portable type of great that she could leave in 

the laboratory for him to use. That was one of the things that was worked out. I agree with Barb, 

depends on what the environment is in the need for the person. Then you can put together the 

efficacy, also what type of organization it is, whether it's county board for state run Jyrki would 



have strong arguments under title II. Of its nonprofit, you still have title I of title III to consider 

to advocate for the client.  

 
Does a little more information that has come in. It appears to have started with an individual who 

was allergic to dogs and it developed into them asking the client to keep the dog in the crate. He 

did request a change so that he wouldn't expose the Doctor chemicals was part my issue with 

client safety when the dog was unavailable to him. Is a follow-up it says, you mentioned you 

worked with the DOL Solicitor's office but it sounded like they subsequently challenged the 

award of attorney fees. Can you elaborate on any tips you may have regarding to reaching out 

and working with are not working with Solicitor's office -- a Solicitor's office?  

 
The want to talk about your experience?  

 
Because we had to serve [ Indiscernible ] the Solicitor's office contacted us. We found them to be 

extremely helpful. The ALJs order saying that -- ALJ's order saying that the certificate did not 

apply to our petitioners -- had we known this in the beginning, we could have gone straight to 

federal court. We didn't even think that. We didn't even brief that we get our closing arguments. 

We found this DOL Solicitor's office had a very good perspective on the whole issue. We did 

talk to them about the attorneys fees issue and they said, the way a statute is written, it doesn't 

look like we would be entitled to it in this kind of inaction. The language of the statute says the 

court may award attorney's fees. They said this was not a court. We agreed to disagree on that 

but we did find them to be extremely helpful.  

 
While of course we vigorously defended our case, once the ALJ invited us to file his, we didn't 

think about filing this because we didn't being it would be helpful. We didn't find this to be a big 

surprise and we didn't think of them as being less than a good partner, in having good and open 

communication. We thought they were ultimately helpful. Don't get me wrong. Would be great if 

we could have a state administrative review Board go with us instead of you make a brief -- 

Emmett the brief --  

 
Are there any other questions?  

 
We have no further questions at this time.  

 
About I saw something in the chat pod about something.  

 
Let me go back. The question was what kind of experts did you use. Do you want to talk about 

our experts?  

 
Our anticipation had been that we would have one expert who would have expertise in 

vocational rehabilitation and would be able to talk about the fact that our clients were not 

disabled, in essence a vocational evaluation of our client and testify about that issue. He was also 

place to run a sheltered workshop in place people in community employment. Our other expert, 

Robert Samara is a real numbers person. [ Laughter ] He was able to look at information from 

the information in the newspaper to look at what the prevailing rate would be for people in the 



community. The also understood all of the wage chart so we gave him. Kika crunch the numbers 

to see if our clients were paid accurately.  

 
You could come up with the damage amount for how much our clients would be paid in back 

wages.  

 
Think the other thing that he was helpful for those I'm not sure that the ALJ specifically relied on 

his decision -- but I think he was helpful in educating the ALJ. He talked a lot about what you 

should do to calculate the wage. Talk about the prevailing wage and how that should be done as 

well as the [ Indiscernible - low volume ] Standards. [ Indiscernible - low volume ] We talked 

about the benefits of the guidelines -- of following the guidelines. Think that was helpful. The 

ALJ came out hard on them about how their comments or wage was in accurately calculated. Be 

focused on the fact on the fact that they had a different standard, a different rate of productivity 

across time. Nothing was done from Mandy was like this whole process is completely suspect. I 

can't rely on any of your numbers. IPD was also influence on what the expert was able to bring 

to the table about how it should be done. I was interested in knowing what they found to be 

suspect. Yet evidence and so the result of this which he thought was suspect. I think that 

probably with couple in getting them to that result.  

 
Here again, bias having to go first, we had our experts testifying before the workshop put on 

their witnesses to explain in plain clear English of they actually calculated everything. While our 

experts could do the best they could with what they had, the ALJ had not heard a clear 

explanation about how they had actually calculated everything.  

 
There are two additional questions. One is, did you have any access problems for you or your 

experts. I'm assuming that access into the facility.  

 
We didn't take our experts and does the facility although we did talk about it. there was an expert 

we were thinking about getting such as an occupational therapist. This is one of those things 

where I'm not saying we recommend that you do it this way, but as Barb said, we wanted to be a 

separate as we could without them necessarily knowing what was coming and use that expedited 

process for our advantage. That did make it more challenging to get the information that our 

experts would have found more useful. That did limit of somewhat -- limit us somewhat. You 

may want to do it differently.  

 
The regulations state this procedure has to follow the regulation in chapter 18 of 29 CFR which 

is the labor Code of Federal Regulations. That chapter 18 mirrors essentially the federal rules in 

terms of initial disclosure, expert disclosure and discovery. It will be an option if you want, to [ 

Technical Difficulties ]  

 
We did see the workshop before we decided to take on the challenge of the wages.  

 
Thank you. There was a question. Did you run into any problems in establishing a prevailing 

wage for a position that does not exist in the real world? I think you touched on that earlier. They 

gave the example of the nut and bolt or paper shredder.  

 



I've never seen anyone doing those jobs and full-time basis. They may exist.  

 
That's a problem. The only thing I can suggest is to look and see. The Department of Labor is a 

field operation book and chapter 64, I believe it is, concerns how you determine commensurate 

wages or subminimum wage. You could check that out. That maybe someplace where you might 

want an expert to come in and help you make those kinds of assessment.  

 
That's one of those things that Doctor Samara did. He didn't necessarily see what our clients are 

doing what he get general information about what they were doing and then he tried to look for 

comparable things in the workplace along the lines of light assembly. In contrast, workshop, 

some of the places they had survey, some of them appeared to be other sheltered workshops -- [ 

Indiscernible - multiple speakers ] -- One was a florist shop. They were really not related. [ 

Indiscernible - multiple speakers ] Maybe what our expert look that was in perfect. That was 

probably close. Even though the ALJ said that, a probably affected them to a certain extent. 

Finnigan the DOL Field guide is available online?  

 
S.  

 
-- Yes.  

 
What you get familiar with the federal websites or the DOL website, they mix it around so that 

you have to look harder the next time. I think they do that on purpose.  

 
[ Laughter ] That chapter of the DOL Field operations handbook is one of the only chapters that 

you cannot download a PDF of their at least I haven't figured out how to do it. If you figure it 

out, let me know.  

 
[ Laughter ]  

 
We will check. Know David has reference that. That's all the questions. One of the things -- if 

nobody has any questions and I don't see any being typed in -- operator, I'm assuming no one to 

NICU for one.  

 
We have no further -- in the queue for one.  

 
We have no further questions. These proceed.  

 
I had been working on sheltered workshop monitoring and wage and hour issues for probably 

Moore years and I would like to admit. I assume that everybody -- more years and I would like to 

admit. I assume that everybody is up to date on where we are. One of the things that we have 

always been concerned about is clearly the segregation issue of having individuals in segregated 

employment settings. Of course, when you get the segregation issues, you usually get the 

subminimum wage and the 14C. What we have discovered through the monitoring project is that 

once you get your data collection, different people are monitoring for different reasons. Once 

you get some of the data, people will take that data in different directions in Ohio clearly is 

indicated, we are looking at wage and hour violations and correcting the illegal actions there for 



the clients. This is one out, one direction and strategy. Higher was the first one to actually go this 

administrative route. We are watching it closely and hoping that there will be a decision soon on 

the appeal. This leads me to the next statement. We had a meeting yesterday with the Department 

of Labor and with the training and technical assistance centers for the with the programs -- 

WIPA programs as well as the NDRN staff. This is going to affect individual's benefits, SSDI 

benefits and SSI benefits, food stamps, housing subsidies and the whole multitude of other 

issues. Where meeting to talk about how can the settlements the structured in such a way as to 

minimize the impact on individuals. This is something that we are looking at. We actually met 

yesterday with the -- Department of labor to go over various scenarios that they have developed 

and to educate them as to how to best structure these things. Something I wanted to make you 

aware of is that they indicated to us yesterday that they have done over 214 -- I'm sorry, 204. 

They have investigated 204 subminimum wage providers in the last year which is like 200 for 

more than they have done probably in the last 10 years at least. Wage and hour is working with 

us right now we have this memorandum of understanding and potentially based on the dialyzing 

conversations we have been having with them, they may come to you with some clients. Even if 

they don't, we all need to be thinking about how we're going to address the benefit issue piece 

and get the benefit counseling information. It's on the radar screen. Linda Landry and I did a 

webinar, I think a year ago. I think it's when I was in Alabama and I had to fly home to do it. 

This is archived about what is the potential benefit on social security and if it's. This is one piece 

of a much larger employment issue as we continue to move forward and encourage the full 

employment of people with disabilities in the integrated employment of people with disabilities. 

We want to know what you are doing in your state. We want to help you discuss things. We want 

to keep the momentum going. I'm so excited to see that employment in their pay -- and fair pay 

is an issue when the P&A --. Someone posted in the chat box some of the web link for the DOL 

Field guide which is www.dol.gov/whd/foh/dh64chapter64 thank you Ted Evans for posting that. 

Thank you for joining us this afternoon. Barbara, I especially want to thank you for taking the 

time. I'm sorry that we brought you back from your holiday lunch early.  

 
[ Laughter ]  

 
This is been incredibly informative. I am looking at the names of the people who have been on 

the webinar. A lot of them are names I don't know which makes me even more excited because 

the word is getting out and more people are doing this.  

 
[ Laughter ]  

 
Again, thank you and I want to thank everybody for participating. If you have any questions, 

there is going to be an evaluation that will pop up. It's important that you feel those out please. 

You have any ideas for topics of webinars or training, please feel free to suggest those. If you 

wake up at 2:00 in the morning and you think, we really need information on this, feel free to 

send an email to me. Are not getting my phone number out. My email is just my name 

chryl.bate-harris@NDRN.org. We will make sure would respond to you and put this in the mix. 

Thank you and have a happy holiday.  

 
Thank you ladies and gentlemen. This concludes today's webinar. Thank you for participating. 

You may now disconnect.  



 
[ Event Concluded ] 


