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Please stand by for real-time captions.  

 
 

 
Welcome to the prisoner reentry issues and planning and strategy call. At this time all 

participants are in a listen only mode. [ Operator Instructions ] I will now turn the call over to 

your host, Ms. Diane Smith Howard. You may begin.  

 
I am the Stena -- senior staff attorney and I handle criminal justice issues. We decided to do this 

webinar today because increasingly staff are encountering reentry issues as our clients [ 

Background Noise ] Leave and reenter their communities bringing with them many of the same 

issues that they went -- had before they went in and sometimes a new host of issues that if 

occurred while they were incarcerated. We have some strategies to best meet their needs. Today 

we will be talking through each of those topics in order starting with Medicaid issues. [ Name 

Indiscenible ] will take questions on her portion. Then Marie Claire the attorney at the Shriver 

Center will talk about housing issues. Michelle Bishop the specialist for voting rights at and 

DRM -- NDRN will talk about voting and [ Indiscernible ] will talk about litigation. Then we 

will open the lines up for questions and answers at that point. You call is scheduled for 75 

minutes. Part of the purpose of this call is to introduce the issues for later discussions, these are 

complex a multi-faceted issues. We have [ Indiscernible ] at the conference gaveled in June to 

discuss adult reentry issues. In addition we have another 90 minute session at the annual 

conference on juvenile justice reentry issues which is different because of the minority started -- 

status of juveniles. At that point we welcome your thoughts as to what you need so that you have 

the resources you need to address these complex problems. My guess is after today you may feel 

like there are more questions and answers. I welcome as your resource on this, your input as to 

where else we should go after this and what more you need to know.  

 
At this point I will hand the conversation over to Alyssa to Prieto to talk about these issues.  

 
This is a Elizabeth would be national disability rights network. As Diane said, I'm only going to 

be providing a teaser on Medicaid issues and why it is important to provide Medicaid issues and 

some of the -- Medicaid on reentry and white there are some barriers to that.  

 
I will go in more detail at the all day Institute PNA annual conference this June. Here is an 

overview. I will be talking about the basics of Medicaid coverage for incarcerated persons. There 

are some promising practices that PNAS can use to -- or encourage others to use for promoting 

coverage upon reentry. I then will open up the clients for others to share ideas that they have had 

success with at their PNA. Why is Medicaid coverage of incarcerated persons -- P&A. Why is 

Medicaid coverage for incarcerated persons so important? We are talking mental health issues as 

well as other behavioral health needs and acute-care. They also have high unemployment and 



poverty. The combination of high health needs and unemployment and poverty all combined to 

limit their ability to access healthcare. Other reasons why Medicaid coverage is important that 

would really sell to the states are that Medicaid coverage saves the state money. States receive 

federal matching funds for every Medicaid dollar that they spend. In some states, it is as high as 

80%. Encouraging states to take advantage of any federal Medicaid matching dollars takes good 

sense. Also with Medicaid coverage, you will have greater access to preventive services, which 

could deviate -- alleviate costs of recurrence. There have been studies that show that Medicaid 

coverage could, in some ways, lower rates of incarceration -- reincarceration because better 

health leads to increases of thing such as employment and self-determination as well as access to 

services that could prevent reincarceration. The final reason is that states already are required, 

under the Constitution, as affirmed by the Supreme Court, to provide health care services for 

individuals who are incarcerated. Since they have to provide it anyway, they may as well 

encourage a federal match as much is possible that is why Medicaid coverage is important.  

 
Here are the basics. The fact is individuals eligible for Medicaid prior to incarceration are not 

able to use their existing Medicaid while incarcerated. There are some exceptions however. We 

are talking about individuals who were already found eligible for Medicaid before entering the 

prison system. The exceptions are inmates who lead the state for at least 24 hours to receive 

treatment for nursing facilities -- at nursing facilities are hospitals. They can get their services 

paid by Medicare. -- Medicaid. The state has to apply and arrange to do this. A surprising 

number of states have not taken advantage of this. States that have -- coverage and ICS in state 

hospitals, this is a great thing to find out about if they are already taking advantage of this 

possibility, or if not, promote it. There is also -- since they are outside of the facility, they can 

use existing Medicaid for the facility. This is something to check on. They can terminate an 

individual's Medicaid or temporarily suspend the Medicaid upon incarceration. The vast number 

of states until recently were automatically -- would automatically terminate the individual's 

Medicaid upon incarceration and it would take several months for a person to reapply after 

reentry. For that entire time they could go without health coverage which would cause the city 

vision -- reoccurrence. This could all take several months. In the 90s however, there was a -- an 

effort to encourage the states to suspend Medicaid coverage upon and it could automatically be 

restated in this could save months of not being covered. This is basically what you want to find 

out. Has your state done this and if not encourage them. We can help you identify studies that 

will help you show other states that have done this. [ Indiscernible ]  

 
The idea would be to have the prison system screen all people upon enrollment. Don't assume 

that if they were ineligible before they will be ineligible now. Medicaid coverage can be for all 

adults including single males up to 138 of the federal poverty level. If you are not one of the 

states that has expanded Medicaid it is still possible things have changed and it is important to do 

a Medicaid screening again. In that case -- this is at a very basic level but the person is to be low 

income and qualifying for Medicaid, this would include pregnancy, children, disability. This is 

something to check. Also, individuals who are caught -- incarcerated are able to enroll in 

Medicaid and Medicare during incarceration. They just can't use the coverage. This is where the 

goal is. If you have a prison population that is not already enrolled in Medicaid during 

incarceration, they can do things such as screenings, help them fill out the paperwork to get 

enrolled. This way upon enrolled -- upon reentry, you won't necessarily have to go to the 

eligibility process. You could get coverage much. -- Much quicker. You just can't use the 



coverage while incarcerated. If the income is still also high for Medicaid, because of healthcare 

reform and Obama care, there is something traditionally called the health marketplace. 

Individuals who may not qualify for Medicaid may still be appropriate to receive health care 

through the marketplace and may in fact have to. Another thing to mention is if they are low 

income they may be able to get subsidies. It's important for people to be screened for Medicaid 

but also have a system where marketplace coverage and the Access to subsidies are considered 

as well.  

 
Here is some strategy to promote Medicaid access. You would want to encourage your state to 

suspend, not to terminate coverage. A great way to find out quickly if your state is one that is 

taking advantage of this program is to look at a map that family USA put together just this month 

or last month, very recently. The site is included below. You can contact me after this if you 

want to talk more about how to find these resources. You would want to do -- for example 

Kentucky is a good example to look at when you are researching this. They have a system where 

it is automatic for individuals upon incarceration to be prescreened for Medicaid eligibility and 

hopefully for marketplace eligibility as well, with the option of getting assistance in completing 

an application, and making -- actually the screening for Medicaid eligibility is a prerequisite for 

release. That is terrific. Another thing is to encourage were health systems navigators to put a 

special focus on enrolling this population, the health assistant navigators who are part of the 

Affordable Care Act. They are already placed when you try to enroll in the marketplace and you 

have problems or concerns. They answer the 800-number. As more and more people have gotten 

enrolled the market place enrollment system has gotten better and better. Now health assistant 

navigators have more time to try to focus and actually engage in outreach rather than just 

providing technical assistance, at least according to families USA which provides assistance to 

the health assistance navigators. They are putting a premium on having the health assistance 

navigators put a special focus on enrolling incarcerated persons so that they can get coverage 

after reentry.  

 
Another thing that you would want to do that they have a good program for in Virginia and likely 

others, is to train judges, probation officers and parole officers about the Medicaid enrollment 

process. This way they can understand things such as -- and how important it is for this particular 

population for the reasons that we discussed. You would want to encourage your state to take 

advantage of Medicaid coverage of inpatient costs -- of patient costs. Less than half the states 

were doing a set last check. You have probably already done this in your laughing right now 

about even trying this. The reality is a lot of states are now considering at know that some of the 

media attention, people are not as focused on Obama care and there isn't as much media 

coverage. State in the past who said they wouldn't expand because they want states rights and 

they would never touch this are now quietly, some of them trying to consider it. It is important to 

keep encouraging this and not let the pressure off. This is one reason why Medicaid expansion 

could be good policy in your state. And this is going to be related to the next slide where I touch 

a bit on Medicare. Individuals can, as I said before, sign up for Medicare while incarcerated. 

Individuals who already had Medicare, while incarcerated, one of the things is they need to 

continue to pay their part B premiums in order to keep eligibility for Medicaid. Some of the 

states have set up systems where they help people set up automatic payment programs for 

Medicaid Part D premiums during incarceration. Once again, they don't not -- don't have to go 

through the whole process again upon release from incarceration. I do want to give a word on 



Medicare and incarceration. If turning 65 while incarcerated, you can enroll in Medicare part a 

and B which means you can start enrollment three months before you turn 65 up to three months 

after. It's really smart to have incarcerated persons enroll while they are eligible because they 

have made sure that incarcerated persons don't have to -- basically you have an enrollment period 

and they have allowed incarcerated persons to not have to wait for the enrollment period upon 

reentry but still it is a really good job to promote this coverage for incarcerated persons. The 

important thing to know is under 65, if you qualify for SSDI or for -- this is a sad thing -- the 

time spent incarcerated will not count toward your talk with your waiting period for Medicare 

coverage that this is really important to know. A lot of our clients struggle with this. 

Incarceration however does not affect Medicare eligibility. As I said before, you must pay your 

part B premiums while in jail. There are things that the system can do can set up -- to set up 

automatic payments and other things to encourage this to happen. Another thing that happens is 

once you are incarcerated, if it is more than 30 days and you have been receiving Social Security 

retirement tour disability insurance payments, they will stop after 30 days and they won't start 

again until release and even upon release you have to notify them again and make sure it starts 

again. It is not automatic. Those are just a few basics. I thought I had a resources page but I 

don't. As I said Families USA is a good place to go. They have a whole initiative in this area. If 

you want to just reading there was a GAO report that talks about how important federal 

payments can be for the prison system and you can always call me. My email is on the first slide 

work right now I would like to open it up for questions. Much time do I have four questions?  

 
You have about 2 or 3 minutes at this point. You reminded me also Elizabeth, on the right-hand 

side of the web link too there is a resource documents with reentry resources for P&A s.  

 
You can also put your question into the chat box. I was hoping for tons of questions. Don't see 

any questions. That must be because you are all Medicaid gurus. You can continue to write it in 

even as other speak. Operator, are there any questions queued up on the phone?  

 
[ Operator Instructions ]  

 
If there are questions provided after this call today, I will follow up will -- I will follow-up with 

Elizabeth.  

 
I also see we have a lot of Medicaid gurus on the call. If anyone wants to offer up an idea of how 

things are working in their state, a strategy that has not been mentioned, feel free to type that into 

the chat box or let the operator not.  

 
[ Operator Instructions ]  

 
I am so pleased. I must've made it really clear. With that, I am going to transfer the session over 

to Marie Claire who will talk about housing issues  

 
Thank you Elizabeth. Hello everyone. Thank you so much for having me here today. I am really 

excited to be talking to you all about this issue. I am a staff attorney at the Shriver Center of 

poverty law and my focus in general is on housing for people with criminal records. This is 

becoming a little more prominent as an issue. For people coming out of prison and out of the 



criminal justice system, it is a very long-standing issue. The Ella Baker Center for human rights 

released a report in the fall that did a survey and outreach to a lot of people formerly incarcerated 

and overwhelmingly in their research with grassroots organizations and formally incarcerated 

people, the number 1 issue for them coming out was this issue with -- of housing. To the extent 

that your clients are coming out, I think these issues will come up a lot. Today I will talk about 

admission barriers, specifically to sub -- federally subsidized programs. As a way of the 

background, there are many programs but to remain once we will talk about today, public 

housing, which is your standard subsidized housing in a building that is administrative by a 

public housing authority. The second program is the housing choice voucher program which is 

commonly referred to as section 8. That is a subsidy that stays with the tenants. You can take that 

voucher, you're supposed to be able to use it on the private rental market. The person pays a 

percentage of their income and then the subsidy is supposed to cover the remainder. The last 

program is the project-based section 8 program. In that instance the states [ Indiscernible ] with 

the property which is usually administered by a private owner and developer. People can apply to 

live in a certain unit that is subsidized. They pay a percentage of the income and then the subsidy 

pays for the rest. When they leave the property they no longer enjoy the benefits of that voucher. 

Those are the three big programs we're going to talk about today. There are others but I think 

maybe people will go into more detail at the re-reentry -- the reentry conference that will be put 

on.  

 
Just some back on, there is a lot of providers that talk about criminal records and public safety 

but there is no empirical evidence showing that there is a connection to criminal records and 

homelessness. But at the same time homelessness is definitely associated with being arrested 

again. The increase when address is changed, -- when an address is changed increases -- is 15 -- 

25%. PHA something called upon to change -- PHAs have been called upon to change their 

criteria. It's probably not a prudent way to help people come back into society and prevent them 

from going back into the criminal justice system. So HUD itself has had a little bit of a shift in 

attitude from the 90s and 2000s. 2010, the had secretary released letters to public housing 

authorities and other interested owners that said that there is an important in giving second 

chances were people with a record and that they are committed to helping people gain access to 

housing when they come back. They also attached this commitment to people's records in terms 

of family reunification. If someone comes out, they don't have a lot of support but they do have 

family. A family is living in public housing, a lot of times they are not able to live with their 

family. If they do, often it puts the family at risk of losing the subsidy.'s family unification idea is 

important in this area because this type of network helps people to stabilize themselves after 

going through the criminal justice system. There is a prevailing notion out there that people with 

records -- felony records, in particular, cannot access public housing. That is wrong. For some 

reason it continues to be perpetuated in many circles, including a lot of times the clients that we 

serve, because they may not -- may have decided they are not going to apply because they will 

be able to get over the housing authority's roles.  

 
I'm going to go through what the requirements actually are. There's actually a very specific and 

limited universe of criminal activity that HUD and federal HUD requires PHAs to deny 

admission. One is anyone who has been convicted of manufacturing methamphetamine on 

federally assisted property. The second is anyone subject to lifetime registration for a sex 

offense. The third is uses of illegal drugs, uses of alcohol, or a pattern interfered with health, 



safety. And the last one is anyone who within the last three years has been evicted from federal 

housing for drug-related criminal activity. Those are the 4 beans -- bans. The only one that has a 

little bit of flexibility is the last one which is regarding three years -- within the last three years of 

being evicted from federal housing for drug-related criminal activity. You can show that there's 

been drug rehabilitation or circumstances leading to the eviction a longer exist.  

 
Beyond that limited set of criteria, there are discretionary bands -- bans. Had -- HUD has a lot of 

discretion to accept or deny. This is a gray area that we like to try to let people in.  

 
According to federal law PHAs can deny admission for drug-related criminal activity, violent 

criminal activity, and any other activity that would adversely affect the health, safety or right to 

peaceful enjoyment of the other residents, the owner or a public housing employee. Is is a 

catchall right here. A lot of these project owners use this as a catchall. HUD has said there is a 

wide variety of crimes that will not affect the safety or health or right to peaceful enjoyment of 

others. That is one thing to keep in mind. HUD likes to talk about the discretion the PHAs has -- 

have but that is couched by certain laws.  

 
I am going to go through the three right now. The first one is that they cannot use arrests by 

themselves to deny a person housing. This is relatively new. We have been saying this and 

people have been litigating this for quite a while. HUD has recently spoken out on this issue in 

November and released guidance the guidance is clear, an arrest without subsequent conviction 

is not sufficient evidence of criminal activity. Said you need criminal activity to deny admission, 

an arrest cannot be -- by itself justify denial of admission. That seems simple enough. But then 

HUD also wrote that an arrest record can trigger an inquiry as to whether the criminal activity 

actually took place. What will happen is that maybe somebody -- PHA will get a background 

track -- check and they can't use the rest for the background check but they can investigate 

further into whether that incident actually happened or if there is underlying criminal activity that 

took place. HUD has said this is acceptable evidence, the police report that details the arrest and 

witnesses as well. It makes sense in the eviction arena but less sense in the admission arena. This 

guidance was released in November and HUD is supposed to be engaging it for implementation 

and engaging in questions. I think in the next few months we will have a better understanding of 

what this all will mean.  

 
I don't think a police report is any more reliable than an arrest. Definitely arrests cannot be used. 

A lot of PJ -- PHAs have policies that allow this. This will be an important area to watch out for 

in the near future. This is a case that came out in Chicago, Landis versus Housing Authority -- 

landers versus Chicago Housing Authority. This highlights how the Chicago Housing Authority 

tried to deny a homeless man on the basis of his criminal record -- excuse me -- his arrest record. 

The court ultimately found that the denial was improper because the fact that he only had 

dismissed charges didn't prove that there was any criminal activity. The second broad limitation 

on discretion is the fact that the statute says that the criminal activity must've taken place within 

a reasonable time before the admission screening decision. The Housing Authority is supposed to 

put reasonable time with any written admission policy. The problem with this area is that there is 

no real guidance on what reasonable time actually is. It's a mushy standard. We only really have 

guidepost from HUD. A number of years ago when HUD was releasing some information about 

the statute, HUD said that it is considered five years -- that it considered five years to be a 



reasonable period for serious offenses but that owners and PHAs are free to disagree. A lot of 

places right now have five years for their guidelines but then they use it for minor offenses as 

well. In the November guidance they again didn't really put themselves out there in terms of 

designating a specific reasonable time but they did list as a best practice 12 months for drug-

related criminal activity in 24 months for violent criminal activity. If for some reason you find 

yourself in a situation where your client has a 10 year or 20-year-old conviction record, it is 

probably a good idea to try to make the argument that it cannot be a reasonable time. The last 

limit on discretion is civil rights laws. One of the areas that we looked at a lot is the housing act. 

Criminal record status is not a protected class but criminal record screening may nevertheless 

violate civil rights laws. One way is through discriminatory treatment. What has been found in 

various localities is that sometimes you have a standard criminal background check policy but 

that is apply differently sometimes depending on the race of the person. A housing center out of 

New Orleans had a report last year that showed that there were different background check 

processes for African-Americans versus Caucasian. That would be one example of 

discriminatory treatment. The other one is disparate impact. Does the criminal records status 

which is supposed to be a facially neutral policy have an unjustified disparate impact on racial 

minorities. We have determined it definitely has a disparate impact on African-Americans and 

Latinos. If you see here, there was a study done that showed that one in 17 white men have a 

lifetime likelihood of imprisonment and that was one in three for black men and one in six one in 

three for black men and one in 64 Latino men. There was also a greater disparity in the women 

population. If you look at probation or a lot of different every guess, you can see there is an over 

longing -- overwhelming disparity. Racial minorities, particularly African-Americans and 

Latinos are affected. Whenever we see a policy that has brought -- broadly excluded people with 

criminal records, that travails -- that triggers for us the fair housing act. Some housing providers 

give themselves the authority to deny admission for all criminal activity. Some places impose 

felony bans . Some of us believe that a felony is very serious and dangerous, but sometimes and 

legislatures of recent past, they have determined that a lot of different crimes -- I had a client that 

had two shoplifting crimes and the second one was elevated to a felony even though both of 

them were minor incidents where he was getting household goods from Walgreens. There is not 

a lot of case law in this area. There isn't much. But a case to watch is one out of the Eastern 

District of your. This is one of the first to challenge the blanket ban on housing. The [ 

Indiscernible ] society is an organization that provides reentry services for people with records 

and they found that a lot of there -- their -- when they were trying to refer their clients to this 

particular property, they were being denied because they learned about the mission of the 

Fortune Society in my not allow them to place people in their apartment. I think that's under a 

reefing summary judgment. We may have case lot relatively soon on this issue. It was a straight 

up and in this case. No one with a conviction, no matter how long it was, and evidence of 

rehabilitation or anything else -- they would not let anyone come in with any kind of record. 

Another area is the reasonable accommodation. Persons with disabilities may request a 

reasonable accommodation when it comes to housing. What we are talking about criminal 

records oftentimes this would include people recovering from addiction and have successfully 

completed or have undergone substance abuse treatment. It does not cover current users of illegal 

substances. In some instances it does not cover people who are a direct threat to health and safety 

of others or whose tenancy would result in substantial physical damage to the property of others. 

One thing that I would note is that case law is mixed in this area. People have been successful in 



getting the reasonable accommodation from the admissions policy that bans certain people but 

some have not. The courts have been very mixed in this area.  

 
Just quickly to go through some practice tips, if you are helping someone with a record. One is 

you need to get a copy of their criminal record, because you need to know what is being used 

against them and also for the attorney purposes -- attorney's purposes. It's a crazy bureaucracy 

with all kinds of different agencies involved, not a lot of great information given to clients. 

Sometimes clients are wrong about what has happened to them. Having a copy of the 

background check can also allow you to correct mistakes that often show up in criminal 

background checks, especially ones that are provided by third parties. Sometimes even want that 

are provided by the government are a problem. It's good for the attorney to have a copy of the 

criminal background check in order to advocate for their client. The other general practice is you 

really need to collect a lot of mitigating circumstances, a lot of evidence that shows that the 

person has rehabilitated -- for lack of a better word -- since they had been in the criminal justice 

system. In public housing they are required to consider the timing, expense, seriousness of the 

contact -- conduct. They also must consider other mitigating factors. For other situations they are 

not required to do that. We have been pushing that they should be required to consider all of the 

evidence. Lining up this evidence is important. There are a lot of different questions. How do we 

show the complete picture of this person? Have they gone to school? For the caring for a family? 

Have a undergone treatment -- are they caring for a family? Have they undergone treatment? Are 

they supporting a network of people such as a family? Are they receiving support? Do they 

participate in the community through church or volunteer programs? Anything that you can 

collect, anything that shows that the person in front of them is not a person that will commit the 

same criminal activities as they have in the past is helpful. I have a list of resources here. We did 

a report last year that goes to the different Housing Authority policies. It might give you a sense 

of where your particular locale compares with other places. Another really good resource is the 

national housing Law Project, an affordable home on reentry. I think they are in the process of 

updating this but it has a great layout of all of the different programs and remedies. Finally if you 

are interested in looking at fair housing issues, Merf Ehman out of the fair housing disparate 

impact claims [ Indiscernible ] has issued an important work on fair housing disparate impact 

claims based on the use of criminal and eviction records and tenant screening policies. 

Sometimes it's difficult to think about doing a big piece of your own litigation. There are a lot of 

organizations or more at least that are trained with these issues and trying to bring it to the 

forefront. For questions, there will be question time at the end. For now I will transfer this 

PowerPoint presentation over to Michelle Bishop who will talk to you about voting issues for 

people with felony convictions.  

 
Thank you. I am clicking forward but does that actually bring the slide up that I have? It looks 

like it might be coming out now. Everyone should be able to see the slide on felony conviction 

and voting disenfranchisement. If you can't see a, type something into the top window. I am a 

disability advocate the -- advocacy specialist. I work specifically with voting rights with people 

with disabilities. I want to talk to you quickly about an issue dealing with felony conviction and 

reentry which we really talk about that can have long-term effects. Nearly fixing an American 

citizens are unable to vote due to a past criminal conviction. Of those 6 million, as many as 4.4 

million of the citizens are people that live, work and raise families and our communities who 

happen to have a conviction in their past and are no longer able to vote. To break this down very 



quickly but in a little more detail, I'm going to show you this color-coded map that takes a look 

at how felony conviction affects people on a state-by-state basis. I can talk you through this very 

quickly. You should be able to see two states, Maine and Vermont and light green. They actually 

do not disenfranchise voters based on criminal conviction at all. They are even eligible to vote 

while incarcerated. 16 states are in dark green, Hawaii, Marilyn, Massachusetts, Michigan, 

Montana, New Hampshire, North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, Utah, etc. 

as well as the District of Columbia. These are areas where voting rights are automatically 

restored upon release from prison. You can vote once on parole or probation but once you are 

incarcerated you cannot vote. 4 states are and light blue, California, Colorado, Connecticut and 

New York where the right to vote is restored automatically upon release from prison and 

discharge from parole. You are eligible to vote on probation but not parole. 19 are in dark will, 

Alaska, Arkansas, Georgia, Idaho, Kansas, Louisiana, Minnesota, Missouri, Nebraska, New 

Jersey, New Mexico, North Carolina, Oklahoma, South Carolina, South Dakota, Texas, 

Washington, West Virginia, Wisconsin. These are states which are voting rights can be restored 

upon completion of incarceration, parole and probation. As they say, you have to go completely 

off in order to get your vote to write back. And the pink states include Nevada, Wyoming, 

Arizona, Mississippi, Alabama, Tennessee, Virginia, Rhode Island work these are tricky. You 

can get your right to vote in many cases. You have to apply and be approved to be re-

enfranchised as a voter. The requirements vary such as whether or not it is a violent felony 

conviction. This can determine whether or not sure application will be successful. Only three 

states are in red, Florida, Iowa and Kentucky. These are states in which people with Kalani -- 

felony convictions are finally -- permanently disenfranchised from voting. You cannot get your 

right to vote act in these states. Why is this a concern?  

 
First and foremost I want to say that voting is a fundamental right. This is so much the right of 

which all of our other rights are based. Disenfranchising a voter is a serious condition. There is 

no real reason to strip someone of their right to vote with a felony conviction -- because of a 

felony conviction. It has nothing to do with up with safety or recidivism. There is no reason that 

someone with a felony conviction should not be entitled to vote as are all fellow citizens, once 

they are released from prison or potentially when they are incarcerated. There is nothing about a 

felony conviction that says anything about competency to vote. There is nothing about a felony 

conviction that says the person with the felony does not understand how the government works, 

does not understand how the your electoral -- how the electoral process works or would not be 

capable of making a decision of who to vote for.  

 
If anything these felony convictions -- people with felony convictions have significant 

experience with systems that are impacted by voting. These are people who have been processed 

through the criminal justice system women incarcerated, with seen aspects of how the system 

works that many of those never -- many of us never encounter. A probably have a lot to say 

about how we monitor the systems and should have a voice in the process through their vote to 

be able to make decisions given that the given -- criminal justice system is largely governed by 

elected officials. Want to talk briefly about felony convictions disability and why these two 

things -- and disability and why these overlap. It is estimated that as many as 50% of prisoners 

have a mental illness or other type of disability. We talk about jails and prisons he coming the 

new asylums. This has far-reaching consequences. What you are released from prison, if you 

permanently lose your right to vote, this is a serious matter. There are two reasons you can be 



permanently stripped, one through felony convictions where we see people's with -- people with 

disabilities which has a high percentage of felony convicted individuals. The other would be 

someone who is under guardianship. We talk about how this impacts the right to vote but there's 

another process through Kalani conviction -- through felony conviction in which someone can be 

denied the right to vote. We are not necessarily as consciously monitoring this one. I want to talk 

about that a little bit today.  

 
There are two times a week and focus on this issue. Prior to conviction and after release from 

incarceration are the two. Prior to incarceration, when we are thinking about the long-term 

consequences, diversion from incarcerating, diversion from a felony conviction, the right to vote 

comes into play. If we accept a felony conviction for a client, that can lead to disenfranchisement 

which could be permanent in many cases. When we are thinking about potential please, often not 

guilty by reason of insanity can come into play particularly when working with people living 

with mental illness. I want to stress that that ruling can come with some risk. Someone can be 

found not guilty by reason of insanity and they shouldn't lose the right to vote however, we have 

seen instances where state boards of election have tried to strip the right to vote of these 

individuals. The P&A in the Ryland -- in Rhode Island actually had a successful case where this 

was reversed. Two people were found not guilty by reason of insanity of felony crimes -- violent 

crimes. There's also another example of people living long-term in an institution are not able to 

register to vote. They have to have a home address in order to be able to register to vote. 

Someone found not guilty by reason of insanity who is in a long-term institutional setting, 

doesn't necessarily have a home address outside of that institution a good effectively lose the 

right to vote there without a felony conviction. And DRI -- NGRI ruling comes with some risk. I 

will say that case law is promising. We are in a gray area. Those are things to think about when 

we are thinking about working with clients prior to conviction and how we can avoid voter's 

enfranchisement. Postconviction, it is really important to know the laws in your state and 

territory. We did a really quick summary of that would -- of what I could look like. Some of 

these are more detailed demo --. What is a process for getting voting rights back? Are they 

particular types of convictions are felonies that would prevent the right to vote being given back? 

Will living in an institutional setting prevent someone from being able to vote? Is important to 

know these laws and how they might interact with border competency laws in order to assist 

voters into written franchising -- re-enfranchising them. Welcome we support people with felony 

convictions without stripping them of their rights to vote?  

 
That is a quick summary of this issue. Actually will be at the Institute at the annual conference at 

Diane mentioned at the start of the call. We will have much more time to talk about these things 

in more detail. I hope to see all of you there. That said, I provide a couple of resources. There is a 

link to the Brennan Center website related to reinstating voting rights. I believe we will also have 

some Q&A time at the end of the call if there are any questions. With that I will pass it off to 

Debbie.  

 
Thank you Michelle. My name is Deborah Dorfman , I am senior attorney at the Center for 

Public representation. I will talk a little bit with you about investigating and litigating both prison 

and jail reentry cases. My PowerPoint will hopefully be informative. I wanted to start out giving 

you an overview of what I would like to cover, if I have enough time to do so. Want to be sure to 

leave time for questions if possible. I first wanted to talk a little bit about the overview of some 



key cases that have been litigated that have addressed reentry, discharge planning issues from 

prisons and/or jails. And then I would like to talk a little bit about what facts are important to 

look for in terms of investigating a case in deciding whether or not you want to seek litigation. 

We will also talk about some claims that will overlap with our discussion about some of the 

select cases. We will also have a couple other considerations in terms of litigation, particularly 

around exhaustion of administrative remedies, if we have time for that. To start all with -- out 

with -- my screen has frozen unfortunately -- I am unable to move the PowerPoint hopefully you 

can see it now. The first case that I have on the list is Brad H. v. City of New York . This cases, I 

would say probably the first real case that was billed as a discharge planning case for individuals 

who are incarcerated. It was a case brought initially in 2000 against the city of New York for an 

adequate discharge planning for individuals who had psychiatric disabilities at Rikers Island, 

which is the main jail of the city. The case was brought actually under New York State law. In 

terms of a case that is helpful on legal claims, outside of the state of New York. It has limitations 

in that way but I think it is a -- an important case and helpful in terms of certainly looking at 

remedies in monitoring and that sort of thing, benchmarks, etc. I think it has a lot of value that 

way. Also if you are in New York and you are part of the P&A, it is helpful in terms of the law 

in New York State. I would recommend that you read this. Another case that I have here is the 

content to one -- Wakefield v. Thompson this is not really billed as a broad discharge planning 

case. However, it is important because it was the case that found that the eighth amendment 

requires that discharging a person from a prison or jail, that the prison had to supply the person 

with a reasonable supply of medications. In this case it was an individual who needed psychiatric 

medication. The reason for that is because it was part of the duty and obligation of the prison to 

provide care -- medical care and psychiatric care. It was a reasonable to expect that a person 

leaving prison having been incarcerated had 80 ability to arrange to get his or her own 

medications upon discharge. The called handle -- the court held there had to be some reasonable 

supply of medications provided upon discharge. If you read this you will probably find that most 

jails are some sort of policy now to give some supply of medications, whether or not that is 

adequate is another story. But it comes from this case. This is another reporting case to know and 

it is an issue that you may be dealing with.  

 
Another couple of other cases to note -- there is Foster v. Fulton County, Georgia . This case was 

a case brought on behalf of of individuals who had HIV and other physical disabilities and some 

mental health disabilities. In this case there was a filament -- a settlement that was reached by the 

parties. Fulton County did not comply with the settlement and the court ended up ordering the 

county to make sure to provide meaningful diversion and discharge planning for individuals with 

physical and mental health disabilities. I think this is an important case.  

 
There is also a case that AJ Rubin brought against Vermont which is called Prisoner A v. State of 

Vermont I believe the pleadings are in your materials. AJ certainly has them and was very 

generous to share them. His case involved an ADA claim, section 504 claim, also a Vermont 

claim on behalf of a man with a psychiatric disability who was placed unnecessarily for a long 

period of time in solitary confinement, even though he was actually eligible for community 

placement with the right supports and services. Because of the lack of transitional housing and 

supports and services, he wasn't given those and ended up staying in solitary confinement for a 

long time. This is a very important case. I really encourage you to read the pleadings in that case. 

That is an ADA claim and 504 and Vermont state claim.  



 
I have to more cases here but I want to point out that not only can you look at these cases 

through ADA such as in Pierce v. County of Orange which is a California case that went up to 

the ninth circuit in Québec temperate in that case there were a number of different issues. One of 

the issues was that the programs -- ninth circuit in California and came back down. There were a 

number of different issues. One of the issues was at the programs for inmates with disabilities, 

those services were not being provided on an coequal basis. People with disabilities in the jail 

didn't have equal access to those programs. The court found that this violated title II of ADA. 

That is a really important case. As you can see there has been a couple of cases where the frame 

has been the ADA. That is another one similarly -- there is occurring cage -- case that is pending 

in Los Angeles. We should all keep our eye on this to see what happens. This is a case called 

United States v. County of Los Angeles . The LA County jail has been pretty notoriously bad for 

facilities and regarded as having really bad conditions of care, particularly for people with 

mental health disabilities. They settled the case. In the settlement there was provisions about 

discharge planning, but there were some local advocates who didn't feel that the provisions in 

that settlement were really satisfactory. We felt that what was in the settlement was really just 

basically providing some medications and some referrals but not really any meaningful discharge 

planning. They intervened in the case. The motion to intervene was granted in December. 

Amateur currently the status of the case but I would imagine that is still in the litigation process. 

I think this is an important case to keep your eye on when you think about mitigating -- litigating 

your cases. This was also brought under ADA and the eighth and 14th amendments. Now I 

would like to talk about case investigation and some categories.  

 
I think these are categories of facts that are important in an investigation. When looking at these 

cases and investigating them and thinking about mitigating them, it is not just about the programs 

and services within the jails and prisons. It certainly is, and that is the obvious category. In 

addition to that, I think you have to look at the transition and pre-release services both within 

jails, prisons and outside to see how they work and to look at their relevant ologies and practices. 

It is important to look at jail staffing issues and programs and services post-release. I think a lot 

of those kinds of things were covered by the discussion that we have had earlier. It is important 

to look at the whole range of services in order to really be able to come up with -- to figure out 

what is going on and also make sure that any litigation would have a comprehensive remedy. I 

will go into that in a little more detail in the second.  

 
Also wanted to point out that because you are all in protection and advocacy systems, you are 

able to use or access authority to do their investigation. There are limitations that you need to be 

aware of when you are planning to bring litigation, in terms of the using of the access. We won't 

go into that today but feel free to call the center or NDRN if you have questions about those 

issues. If you keep tips I believe is, the first is I think it's really important to have, if you can, to 

be an expert P&A -- an expert, to have P&A access authority . Please bring an expert if at all 

possible to tour the facilities and review the programs and talk with the affected individuals who 

are trying to be discharged into the community and who already have, to find out what is going 

on to review the records. In terms of doing record review -- getting the records, one quick tip is if 

you can get them through a release rather than using your probable cause authority, that is much 

better for the purpose of litigation, if that is what you are planning to do. I won't say anything 

more about P&A access right now. That could be a whole day in itself.  



 
In terms of quickly -- we are running out of time -- things to look at. I mentioned it is important 

to look at the programs and services within the jails and prisons and follow the transition and 

pre-release services that may be in the jail or prison, and/or be outside of it. It is important to 

identify what those services are. Then you want to look at any policies and procedures and 

implementation with respect to those policies and procedures for these programs and services. 

Examples would be the educational programs. For example, are there special education programs 

for inmates who are ages 18-21? Or if they have juveniles that are younger, looking at that as 

well. Or also looking at adult education property -- opportunities or vocational problems. Also 

looking at pre-probation and parole programs that he person may need to satisfy in order to be 

eligible for parole, for example, anger management, medication management, parenting classes, 

etc. Are some examples of what you look like -- look at inside of the prison as well as transition 

services and pre-release services.  

 
The next slide has some investigations -- select investigation and monitoring questions. This is 

not an exhaustive list. Think about if the programs and services are accessible to and available 

for individuals with disabilities. Sometimes they are not because the policies or implementation 

and practices. Another question is whether there is equal opportunity to participate in and benefit 

from jail and prison programs. There may be some access but it may be limited or different. 

There is also a question of whether or not the jail or prison is making reasonable modifications in 

their policies and procedures so that people with disabilities can in fact participate. Also whether 

there are any exclusionary policies that may have a disparate impact on inmates with disabilities 

to participate in the programs, and also the implications for parole. These are some of the 

questions to think about. There are many more. This is not an exhaustive list.  

 
As I also mentioned, it is important to think about index -- and investigate what is happening in 

terms of post-release programs and services that are available so that they can be identified and 

reviewed. If you have an expert, it is important to have the expert reviewing those in talking to 

people who want to participate and have been able to participate in those programs, or have been 

but to find out their experiences. The programs could be around housing, that's probably one of 

the most important ones, and whether or not people have been able to get into housing and what 

the problems have been. Employment and employment training, benefits, education, and medical 

and mental health care, and also parole and probation -- you may not think about these services 

but if someone is expected to participate in certain things with respect to parole or probation, in 

order to be in the community and maintain their opportunities to stay in the community, what 

ever those activities or programs are, they need to also be accessible and available to these 

people with disabilities. That's another piece of the investigation.  

 
In terms of a few select monitoring questions -- this is not an exhaustive list either. This is 

similar to the questions earlier about --. Who is eligible for programs? Who was not? Why not? 

Was actually getting the services? What to do they get? Are these services meaningful? These 

are things to consider.  

 
I quickly wanted to cover what potential legal claims you might have. As you saw from the 

summary of the select cases earlier, title II of the ADA is a big one. There are a number of 

different possible ones. There some Olmsted claims. Olmsted claims are difficult but something 



to consider. There are also methods administration claims, looking at how -- method of 

administration claims, looking at how these different elements are being practiced and whether 

or not there is a determine every -- discriminatory element. Also what is being provided inside 

and outside of the prison or jail -- are they denying individuals with disabilities equal 

opportunities that those who do not have disabilities have? This is one of the issues that came up 

in the Pierce v. County of Orange case that I showed you earlier. To make reasonable -- another 

example is failure to make reasonable modifications and accommodations. Section 504 would 

apply assuming that the jail or prison and/or the poster the services get federal funding. There's 

also the eighth and 14th amendment violations -- 8th and 14th amendment violations which have 

been raised. A lot of times these are framed not only in the way that we were talking about 

earlier in terms of medications and access to medical care and those types of things, but also in 

the context of cases that have been brought due to overcrowding. A lot of times in those cases 

one of the remedies is to actually get people out of jails and keep them from coming back. That 

is another thing to think about with these cases. Finally state law claims -- essentially this is 

important all the time to check, not only what rights are available under federal law but also what 

rights are available under your state laws. In the case I talked about, Brad H. v. City of New 

York they were able to use the state laws to litigate this case. Also be -- Prisoner A v. State of 

Vermont case had the same situation. There are many cases in which there would be state 

litigation -- state laws to consider.  

 
Thank you Debbie. I think we need to wrap it. I wanted to first of all take time to thank our 

speakers who have put a lot of time and energy into prepared -- preparing this novel set of issues 

with the network. It's nice to be able to pull in expertise from the various areas. This is not the 

usual group of prison speakers. I appreciate that. Thank you Debbie. You have open the door for 

some serious conversation and maybe some discussions later run of how we might use our P&A 

access in particular to address reentry issues. We are at a time for questions. I want to respect the 

time that people -- respect the fact that people may have questions. And your questions to email. 

I will solicit answers on the panel and get back to you. If there are things that's more than one 

person would like to know, I will probably put answers up on the criminal justice listserv. If you 

are not already a member of the listserv, send me a note and I will put you on it. Thank you so 

much for speaking to us today. This is a new area. You have provided us a lot of food for 

thought.  

 
Thank you ladies and gentlemen. This can do -- concludes today's conference. You may now 

disconnect. [ Event Concluded ] 


