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Overview

• Overview of new HCBS Regulations & Transition Plans

• Opportunity for Public Comment

• Olmstead Opportunity

• Mining for Information within the P&A

• Using P&A knowledge
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Review of the HCBS Regulations

• Issued Jan. 17, 2014 and effective March 17, 2014

• Applies to 1915(c) waivers and 1915(i) and 1915(k) state 

plan options

• Requires all home and community-based services 

(HCBS) be provided in community-based settings

• Focuses on the participant’s experience v. characteristics 

of the setting

• Updates to person centered planning (PCP) to support 

the individual’s choices
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Other Major Topics of HCBS Regs

• Conflict of interest

• Definition of individual’s representative

• Combining waivers and duration

• Compliance options for CMS

• Public comment required for substantive changes

• For 1915(i)

• Needs-based criteria and evaluation

• Independent assessment

• Provider qualifications
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Review: Institutional Settings

• Excluded settings: NF, IMD, ICF-ID/DD, hospitals

• Presumed to have institutional qualities:

• Facilities that provide inpatient treatment

• Settings on the ground of, or immediately adjacent to, a public 

institution

• Settings that have the effect of isolating individuals receiving 

HCBS from the broader community of individuals not receiving 

HCBS



Review: Community Settings
• All HCB settings must:

• be integrated in and supports full access to the greater 

community

• be selected by the individual from among setting options;

• ensure individual rights of privacy, dignity and respect, and 

freedom from coercion and restraint;

• optimize autonomy and independence in making life choices; 

and 

• facilitate choice regarding services and who provides them

• Provider owned or controlled settings have additional 

obligations 

• Any modification of these conditions must be supported by a 

specific assessed need and justified in the PCP



Provider-Controlled Conditions

• A lease or other legally enforceable agreement

• Privacy in his or her unit and lockable doors

• Choice of roommate

• Freedom to furnish or decorate the unit

• Control of his or her schedule including access to food at 

any time

• Right to visitors at any time

• Physical accessibility of the setting (not modifiable) 
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Provider-Controlled Settings

• Conditions for provider controlled settings may be 

modified for an individual if the modification is:

• Supported by a specific assessed need

• Justified in the person centered plan

• Documented by less intrusive methods that have been tried 

• Consented to by the individual

• Time limited for periodic review

• Supported by regular collection and review of data to measure 

the effectiveness of the modification
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Transition Plans

• States must submit transition plans to CMS that outline 

the changes to the HCBS program to come into 

compliance with the new regulations

• For existing programs, a plan must be submitted by 

March 17, 2015

• For renewals, the transition plan must be submitted with 

the renewal application

• 1915(c) transition plans may be as long as five years
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Transition Plans-Public Comment

• A State must provide at least a 30-day public notice and 

comment period and two statements of public notice and 

input procedures

• The full plan must be available to the public

• The State must consider and modify the plan to account 

for public comment

• Many states are issuing an initial plan for public 

comment before the final plan.

• Be prepared before comment time!
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Olmstead Opportunity

• Valuable opportunity to make a big push on community 

integration

• Transition plans require states to evaluate HCBS 

programs

• Heightened scrutiny by CMS on settings presumed to 

have institutional qualities

• CMS specifically welcoming comment on these settings

• Long-term effect of the changes
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P&As-The Organizations that Know

• P&As have the knowledge and experience to be an 

authoritative voice

• Everyday work covers the same issue areas 

• Experience in pushing for community integration, 

independence, and self-determination

• Legal advocacy, monitoring, policy and stories of client 

experience 

• Unlike others, P&As know ALL of it! 

• Just need to “mine” the information.
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What info needs to be “mined”?

• Problems with the current HCBS program 

• Existing issues that need to be fixed

• How the program will not comply with the new regs

• Settings that should not be considered community

• Goal for HCBS programs

• What should our state’s HCBS program be?

• How can the program ensure integration and maintain 
individual choice in what integration means?

• Identifying what the program should be will guide 
comments on what the new plan does not support.
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What info needs to be “mined”?
• P&As have the necessary knowledge and examples 

to make meaningful comments

• Examples from casework and monitoring
• How policies are interpreted by facilities

• What limitations may cause problems?

• Ex) If there is supposed to be control of schedule, what if there 
isn’t sufficient staffing for a person to stay home from a group 
outing?

• Ex) Do state rules for facilities about nutrition impact choice?

• Issues with person centered planning and choice

• Problems with current interpretation of community 
integration

• What does work?
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Identifying the Sources

• Effective advocacy on the transforming the HCBS 

programs will go across teams, issue areas, and job 

titles

• On-the-ground, how it works information is critical to 

providing examples and meaning to policy/legal ideas

• A plan can look good on paper to CMS but that plan does not 

function the way it reads.  

• Examples of how a person is affected best illustrate why and 

how a particular policy or statement of a right does not work

• Ex) Resident’s Rights: Right to Privacy
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Medicaid Advocates

• Experience with the HCBS programs

• Services available and any limitations

• Person-centered planning process

• Choices available to an individual

• Familiarity with waiver document or state plan option

• Can mine the 1915(c) application for:

• Where services are provided (Appendix C)

• Person-centered planning policies (Appendix D)

• Participant rights (Appendix F)

• Do current assessments appropriately identify 

community integration needs?
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Facility/Monitoring Advocates
• Identify settings with institutional qualities

• Community monitoring examples

• Facility listings to identify settings with institutional qualities

• Predict how provider controlled setting rules may be re-
interpreted by settings
• What does privacy look like?

• What to protect against for key issue?

• Potential limitations based on rules or practicalities

• How settings may tweak the process for modifications of 
the required conditions for provider-controlled settings
• Likely to be similar to how facilities do treatment plans with 

restrictions

• Current discharge rules
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Housing Advocates

• The minimum requirements of a lease agreement in the 

state

• What protections exist for tenants?

• What is the minimum eviction notice timeline?

• How do current discharge rules compare to eviction process?

• How will residential settings try to offer the most minimal 

protections? What law can minimize those efforts?

• Can a residency agreement have a very short term that 

automatically renews to limit eviction notice requirements?

• What cannot be contracted away?

• Standard practice regarding rights to decorate
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Employment Advocates

• Identify problems in day programs since many are “pre-
vocational programming”
• Monitoring of sheltered workshops

• How can these programs change to meet the community setting 
rules?

• What employment opportunities can be used to provide 
an integrated day?

• Representative Payee investigators 
• Settings that do not meet the requirements

• How policies are put into practice by settings

• Issues that may limit choice & independence
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Too Much Information?

• P&A advocates know the issues and are best positioned 

to identify the best changes to push integration that will 

actually work

• Knowledge and experience should limit the need for 

research

• Start with the big conversation and identify issues to 

break into smaller pieces, using individuals as resources

• Focus on identifying the problem, providing an example 

to illustrate the issue and proposing a better solution

• Not a dissertation on community integration!
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Things to Remember

• Commenting on and monitoring the transition process is 

a valuable, long-range Olmstead opportunity

• This is about HCBS programs-1915(c), 1915(i), and 

1915(k), not community-based state plan services

• HCBS requirements apply to all settings in which HCBS 

is provided and where a recipient lives

• Commenting on settings that are institutional in nature is 

welcomed by CMS

• Be specific in commenting! “should ensure community 

integration” does not tell the State, and more importantly 

CMS, why it does not work.
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Resources

• CMS resources: http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-

Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Home-and-

Community-Based-Services.html 

• hcbsadvocacy.org: 

• Links to resources

• Tracks current transition plans and deadlines

• Person-Centered Planning guidance: 
http://www.acl.gov/Programs/CDAP/OIP/docs/2402-a-Guidance.pdf 

• NHeLP and NDRN!
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NHeLP Resources

• Q&A on HCBS Regulations

• Q&A on Transition Plans and Commenting

• Upcoming resources on HCBS topics and transition 

issues, such as:

• person-centered planning, including enforcement issues, role of 

the individual representative and supporting self-determination, 

assessment and acuity tools, family as provider, and quality and 

performance measures

• Technical assistance on HCBS issues, including 

transition planning

• Elizabeth Edwards, edwards@healthlaw.org (NC office)

• David Machledt, machledt@healthlaw.org (DC office)
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Washington DC Office Los Angeles Office North Carolina Office

1444 I Street NW, Suite 1105

Washington, DC 20005

ph: (202) 289-7661

fx: (202) 289-7724

nhelpdc@healthlaw.org

3701 Wilshire Blvd, Suite #750

Los Angeles, CA 90010

ph: (310) 204-6010

fx: (213) 368-0774

nhelp@healthlaw.org

101 East Weaver Street, Suite G-7

Carrboro, NC 27510

ph: (919) 968-6308

fx: (919) 968-8855

nhelpnc@healthlaw.org

www.healthlaw.org

THANK YOU

http://www.healthlaw.org


Review: Settings that Isolate
• Isolating Characteristics

• Setting is designed specifically for people with disabilities

• Individuals in the setting are primarily or exclusively people with 
disabilities and on-site staff provides many services to them

• Setting is designed to provide multiple types of services and 
activities on-site (housing, day services, behavioral, social)

• Limited interaction with broader community

• Use restrictions/interventions used in institutional settings or are 
deemed unacceptable in Medicaid institutional settings (e.g., 
seclusion)

• Examples of residential settings that typically have isolating 
effect: disability-specific farm community; gated/secured 
“community”; residential schools; multiple settings co-located 
and operationally related (most CCRC’s okay)
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